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In the Court of Appeals of the District of Columbia 


No. 2299. 

Everett Dufour, Appellant, 
vs. 

United States of America. 


a Supreme Court of the District of Columbia. 

No. 26805. Criminal. 

United States 
vs. 

IIarvey M. Lewis, alias Henry M. Lewis; James N. Huston, and 

Everett Dufour. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had in the above-entitled cause, to wit: 

1 Indictment . 

Filed in Open Court Jan. 3, 1910. J. R. Young, Clerk. 

In the Supreme Court of the District of Columbia, Holding a Crim¬ 
inal Term, October Term, A. D. 1909. 

District of Columbia, ss: 

The Grand Jurors of the United States of America, in and for the 
District of Columbia aforesaid, upon their oath, do present: 

That one Harvey M. Lewis, otherwise called Henry M. Lewis, 
and hereinafter in this indictment called Harvey M. Lewis, one 
Everett Dufour and one James N. Huston, and divers other persons 
to the Grand Jurors aforesaid unknown, heretofore, to wit, on the 
second day of January in the year of our Lord one thousand nine 
hundred and eight, and at the District aforesaid, did then and 
there conspire, combine, confederate and agree together to commit 
the act made an offense and crime by section five thousand four 
hundred and eighty of the Revised Statutes of the United States, as 
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2 EVERETT DUFOUR VS. UNITED STATES OP AMERICA. 

amended by the act of Congress of March second, eighteen hundred 
and eighty-nine, that is to say: the said defendants, Harvey M 
Lewis, Everett Dufour, and James N. Huston, did conspire, coim 
bine, confederate and agree together in devising and intending to 
devise a scheme and artifice to defraud such persons, firin^m 
panies and corporations out oi their money and property whom 
they, tiie said Harvey M. Lewis, the ,ud Ever P eU Dufour and 
the said James N. JIuston, might cause and induce to apply 

tt , 10 “'"’i, 16 ^> d . Harv 'ey M. Lewis, to him the said James N 

Huston, or to 1 lie National Trust Company of Washington D C 

a body corporate, or to the National Trust Company, fbodv cor¬ 
porate, or to the Enterprise Trust Company, a bodv corporate to 
have corporate stocks, bonds or securities guaranteed. ^The said 
scheme and artifice to defraud as aforesaid was to be carried out 
bj the said Everett Dufour representing himself under the firm 

v" Pe n‘ Ve y ° f Everett Dufollr alld Company, and 
of Mutual Securities Company, to various persons, firms and cor¬ 
porations desiring to have corporate stocks, bonds and securities 
sold, to be engaged as a broker in making sales of stocks bonds 
and securities, and to represent that he would sell and make sales 
of corporate stocks, bonds and securities guaranteed as to principal 
by a guaranty company, and to represent that stocks, bonds and 

a '' 'f fore f m<1 would l»e sold by him the said 
Everett Dufour, acting under the firm and style name of Everett 

Dufour and Company, and under the firm and style name of Mutual 
■Securities Company and to solicit and request said persons firms 
and corporations to have their stocks, bonds and securities guaran¬ 
teed, and to represent that the National Trust Company, having its 
office in the city of Washington, District of Columbia, and g the 
Enterprise mist Company, were regular guaranty companies, and 
that upon obtaining an agreement to guarantee the stocks, bonds 
and secunties of such persons, firms and corporations he, the said 
Everett Dufour.. acting under the firm and stvle name of Everett 
Dufour and Company, and under the firm and stvle name of 
d Mutual Securities Company, would and could make sales of 
such stocks, bonds and securities of such persons, firms and 
corporations so obtaining the guaranty aforesaid 

The said scheme and artifice to defraud was to be further carried 
out by the said defendants, Harvey M. Lewis, and James N. Huston 
representing themselves to be officers and directors in various cor- 
porations, to wit. The National Trust Company of Washington, 

D C., incorporated under the laws of the District of Columbia the 
.National Trust Company, incorporated under the laws of the State 
of Delaware, the Enterprise Trust Company, a corporation, and 
other companies and corporations to the Grand Jurors aforesaid un¬ 
known, thev, the said Harvey M Lewis and the said James N. 
Huston well knowing that the said The National Trust Company 
of Washington, D. C., had and maintained offices at, to wit the 
date aforesmd, and for some time subsequent thereto, at the Warder 
Building, in the city of Washington, District of Columbia, and 
subsequently after said date and before the finding of this indict¬ 
ment had and maintained offices at premises numbered one thou¬ 
sand four hundred and twenty-one, on “F” street in the city of 
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Washington, District of Columbia, and well knowing that said 
National Trust Company, organized under the laws of the State of 
Delaware, and the said Enterprise Trust Company also maintained 
offices at premises numbered one thousand four hundred and twenty- 
one, on “F” street, in the city of Washington, District of Colum¬ 
bia, and well knowing that the said Harvey M. Lewis and the said 
James N. Huston were officers of each of said corporations, 

4 fraudulently and with intent to conceal the fact that there 
were two corporations of similar names from the various 

persons, firms, and corporations seeking to have their stocks, bonds 
and securities guaranteed, and leading such persons, firms and cor¬ 
porations to believe that the National Trust Company, with offices 
at premises numbered one thousand four hundred and twenty-one, 
on “F” street, in the city of Washington, District of Columbia, was 
the single corporation with whom such persons, firms and corpora¬ 
tions were to contract and to have their stocks, bonds and securities 
guaranteed; and with the intent to cause and induce the said per¬ 
sons, firms and corporations, to pay to it. the said National Trust 
Company of Washington, D. C.. their moneys, to be appropriated 
by them, the said Harvey M. Lewis, the said James N. Huston and 
the said Everett Dufour. without giving anything of value there¬ 
for; and they, the said Harvey M. Lewis and the said James N. 
Huston, should issue the circulars, letters and advertisements in the 
name of the National Trust Compnay, with offices at premises num¬ 
bered one thousand four hundred and twenty-one, on “F” street, in 
the city of Washington, District of Columbia; and to fraudulently 
represent and pretend that a certain corporation styled by them, 
the said Harvey M. Lewis and the said James N. Huston, the Na¬ 
tional Trust Company, with offices at premises numbered one thou¬ 
sand four hundred and twentv-one, on “F” street in the citv of 
Washington. District of Columbia, had then and there a full paid 
up capital stock of one million dollars, and to fraudulently repre¬ 
sent and pretend that one Hosea B. Moulton was then and 

5 there the trust officer and a director of said National Trust 
Company, and to fraudulently represent and pretend that 

one James K. Polk and one J. O. Gray were directors in such Na¬ 
tional Trust Company, that the said Janies N. Huston was the presi¬ 
dent and a director of the said National Trust Company, and to 
represent that the said Harvey M. Lewis was the secretary and treas¬ 
urer of said National Trust Company, and to fraudulently represent 
that the said National Trust Company had a corporation depart¬ 
ment, of which the said Harvey M. Lewis was manager; whereas, in 
truth and in fact, the only corporations pretending to do business at 
premises numbered one thousand four hundred and twenty-one on 
“F” street, in the city of Washington, District of Columbia, under 
the name including the words “National Trust Company,” and of 
which the said James N. Huston was or pretended to be the presi¬ 
dent and a director, and of which the said Harvey M. Lewis was or 
pretended to be the secretary and treasurer, were the said The Na¬ 
tional Trust Company of Washington, D. C.. and the said National 
Trust Company, organized under the laws of the State of Delaware, 
and that the said The National Trust Company of Washington, 
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D. C., had not a full paid up capital stock of one million dollars, 
and the said National Trust Company, organized under the laws of 
the State of Delaware, had not a full paid up capital stock of one 
million dollars, and that the stud Hosea B. Moulton was not the 
trust officer and a director in such, The National Trust Company of 
Washington, D. C., and was not the trust officer and a director in 
such National Trust Company, organized under the laws of 
the State of Delaware, and the said James K. Polk and the 
said J. G. Gray were not directors of such The National 
Trust Company of Washington, D. C., and were not directors of 
such National Trust Company, organized under the laws of the 
State of Delaware, and the said The National Trust Company of 
Washington, D. C., had not a corporation department; and the said 
National Trust Company, organized under the laws of the State of 
Delaware, had not a corporation department, and the said Harvey M. 
Lewis was not the manager of the corporation department of either 
of the said corporations; as they, the said Hanev M. Lewis and the 
said James N. Huston, well knew. 

And the said defendants, the said Harvey M. Lewis, the said 
James N. Huston, and the said Everett Dufour, were mutually to 
represent each other, and said respective firms and corporations to 
said persons, firms and corporations intended to be defrauded as 
aforesaid, as financially responsible, and persons earning on a bona 
frV business under the names of said respective firms and corpora¬ 
tions. and the said scheme and artifice to defraud as aforesaid was to 
Ik? further effected by the said Everett Dufour inducing said persons, 
firms and corporations to have their said stocks, bonds and securities 
guaranteed by the said National Trust Company, or by the said 
Enterprise Trust Company, with offices at premises numbered one 
thousand four hundred and twenty-one. on “F” street, in the city 
of Washington, District of Columbia, and that by means of the 
divers false and fraudulent representations aforesaid, thev, the said 
IT arvey M. Lewis, the said James N. Huston, and the said Everett 
Dufour. were to induce such persons, firms and corporations 
7 desiring to have their stocks, bonds and securities guaranteed, 
to apply to said National Trust Company, or to said Enter¬ 
prise Trust Company, with offices at premises numbered one thou¬ 
sand four hundred and twenty-one on “F” street in the city of Wash¬ 
ington. District of Columbia, for an agreement to guarantee such 
stocks, bonds and securities of them, the said persons, firms and cor¬ 
porations. and for said agreement to guarantee as aforesaid such 
persons, firms and corporations were to pay to the said National Trust 
Company, or to the said Enterprise Trust Company, with offices at 
premises numbered one thousand four hundred and twenty-one on 
“F” street, in the city of Washington. District of Columbia, a fee of 
one per cent, of the face value of said stocks, bonds and securities 
desired to be so guaranteed, in order that the said stocks, bonds and 
securities so guaranteed could and would be sold by him the said 
Everett Dufour trading as aforesaid; whereas, in truth and in fact, 
the said guaranty, when so obtained, was not and would not be of 
value to such persons, firms and corporations, by reason of the 
premises aforesaid; but as part of said unlawful conspiracy, the said 
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Harvey M. Lewis, the said Janies X. Huston and the said Everett 
Dufour were to fraudulently convert the said fee and money paid by 
them the said persons, firms and corporations, as aforesaid, to the 
use of them and each of them the said Harvey M. Lewis, the said 
James N. Huston, and the said Everett Dufour without giving any¬ 
thing of value therefor; that as part of the said unlawful conspiracy 
and in furtherance thereof, it was agreed by and between the said 
Harvey M. Lewis, the said Jamas N. Huston and the said 

8 Everett Dufour, and in pursuance of and to effect the objects 
of the said unlawful conspiracy, that the postoffice establish¬ 
ment of the United States was to be u^ed for the purpose of executing 
the said scheme and artifice to defraud as aforesaid, pursuant to said 
conspiracy, by opening correspondence with said persons, firms and 
corporations to intended to be defrauded as aforesaid, and by in¬ 
citing such persons, firms and corporations aforesaid to open cor¬ 
respondence with the said defendants, the said Harvey M. Lewis, the 
said Jame« X. Huston and the said Everett Dufour. and with them 
the said Harvev AT. Lewis and the said James N. Huston under the 
name of the Xational Trust. Company with office at premises num¬ 
bered one thousand four hundred and twenty-one on “F” street, in 
the city of Washington, District of Columbia, and with the said The 
National Trust Company of Washington, D. C. and with the said 
National Trust Company, organized under the laws of the State of 
Delaware, bv means of the postoffice establishment of the United 
States: and that for the nurnose of executing said conspiracy to de¬ 
fraud as aforesaid, the said Everett Dufour did wrongfully and un- 
lawfullv deposit and cause to be deposited in a certain po«toffice of 
the United States, to wit, the postoffice at Washington, District of 
Columbia, on or about the seventeenth dav of September, in the year 
of our Lord one thousand nine hundred and eight, a certain letter 
addressed to The Swan Company, which letter was enclosed in a 
certain sealed envelope duly stamped for the purpose of mailing, 

bearing the address and direction to it the said The Swan 

9 Company, at Number twenty-two East Grand Avenue, at Mc- 
Ale«ter. in the state of Oklahoma, the exact tenor and address 

of which the Grand Jurors aforesaid are unable to give because the 
said envelope bearing the same has been destroved, and which letter 
last aforesaid was of the tenor following, that is to say: 

“Patents Procured or Fee Returned. 

Cable address, “Evdu, Washington.” 

Members of the Bar of the Supreme Court of the United States and 

Expert Mechanical Engineers. 

Local and Long Distance Telephone Main 4140. 

Everett Dufour & Company, 

Opposite United States Patent Office, 

Washington, D. C. 

September 17, 1908. 

The Swan Company, 22 East Grand Avenue, McAlester, Okla. 
Gentlemen : In reply to your kind favor of the 14th which is 
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ju^t before me I Lave to say that I would like verv much to be al¬ 
lowed an opportunity to offer this entire issue of first mortgage 
twenty year, 6% railroad bonds provided vou have them guaranteed 
by a trust company so that the name of the trust company can be 
used m connection with the offering thereof. After this first issue is 
handled to your entire satisfaction I would be pleased to offer the 
second issue for you. My terms would be a commission of 5% pay¬ 
able as the sales arc effected, with no advance fee whatsoever. 
10 Trusting I may hear favorably from you at an early date 

with particulars. I remain. 

Very truly yours, EVERETT DUFOUR.” 

ED. KT. 

and which letter last aforesaid was then and there, enclosed in the 
scaled envelope last aforesaid, deposited in the postoffice at Washing¬ 
ton. in the District of Columbia, as aforesaid, to be conveved by the 
po'doffice establishment of the said United States to the said' The 
Swan Company, and the sending of the letter last, aforesaid was in 
pursuance to and in execution of the said conspiracy, as aforesaid. 

And still further to effect the object of the said conspiracy, the 
said Harvey M. Lewis, on or about the third day of Octolier. in the 
> eai of our Lord one thousand nine hundred and eight, <1 id wrong¬ 
fully and unlawfully deposit and cause to be deposited in the said 
postoffice of the United States at Washington, in the District of 
Columbia, a certain other letter addressed to The Swan Company, 
which latter last aforesaid was enclosed in a certain other sealed 
envelope duly stamped for the purpose of mailing, and bearing the 
address and direction to the said The Swan Company, at McAlester. 
in th( State of Oklahoma, the exaft tenor and address of which the 
Crand Jurors aforesaid are unable to give, because the envelope last 
aforesaid bearing the same has been destroyed, and which letter last 
aforesaid was of the tenor following, that is to sav: 


“J. N. Huston. President. 


H. R. Moulton. Trust Officer. 


Enterprise Trust Companv, 

1421 F Street. 

Washington. D. C. 

10/3/08. 

The Swan Company, McAlester. Oklahoma. 

Gentlemen: Replying to yours of the 28th ult. would s 5 iv that if 
you only want bonds we can furnish them to you on a 5% basis but 
if you want a guaranty placed on the back of your securities in addi¬ 
tion to the bonds and desire our co-operation and the prestige and 
backing of a Trust Company in disposing of your securities then we 
certainly think we are entitled to something for it. We have the best 
facilities in the world for making big interest on the money handled 
and if any body can do it we can do it as there is not a Trust Com¬ 
pany in the United States that has the broad privileges that we have. 
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e desire to keep the prices at our schedule rates and have never 
receeded from them in any way but we appreciate what vou say 

about that you have use for a good many and we will make this 
proposition to you. 

\\ e will make you a 5% basis, that is 39%, for a 20 year term and 
see how it works. W e know that w’e can make a profit over and above 
that amount at present time but we do not know how long that can 
be kept up for so that if you do anything in this line with us we 
should prefer that m offering bonds to investors that vou 
12 quote our schedule rates and we remit you the difference if 
it comes through us or if it comes through you vou send us the 
prices stated on the 5% basis. 

If this is satisfactorj' why we should be pleased to hear from you 
at any time and we will be glad to give you any information that vou 
may require at any time. J 

Very truly yours, 

ENTERPRISE TRUST COMPANY 
O. R. JOHNSON.” 

and which lettei last aforesaid was then and there, enclosed in the 
sealed envelope last aforesaid, deposited in the postoffice at Wash- 
ington, in the District of Columbia, as aforesaid, to be conveved by 
the postoffice establishment of the said United States to the said The 
Swan Company, and the sending of the letter last aforesaid was in 
pursuance to and in execution of the said conspiracy, as aforesaid. 

And still further to effect the object of the said conspiracv, the 
f a *d Han ev M. Lewis, on or about the twenty-first day of January, 
in the year of our Lord one thousand nine hundred and nine, did 
wrongfully and unlawfully deposit and cause to be deposited in the 
said postoffice of the United States at Washington, in the District of 
Columbia, a certain other letter addressed to Mr. II. A. Wright, 
President, Cresco Corset Company, which letter last aforesaid was 
enclosed in a certain other sealed envelope duly stamped for the 
purpose of mailing, and bearing the address and direction to 
13 the said Mr. II. A. \Y right, President, Cresco Corset Com¬ 
pany, at premises numbered seventy-three on Taylor Street, 
at Springfield, in the State of Massachusetts, the exact tenor and ad¬ 
dress of which the Urand Jurors aforesaid are unable to give, because 
the envelope last aforesaid bearing the same has been destroyed, and 
which letter la«t aforesaid w’as of the tenor follow ing, that is to say: 

“National Trust Company, 

Washington, D. C. 

1/21/09. 

Telephone, Main 2335. 

Mr. H. A. Wright. President. Cresco Corset Co., 73 Taylor St., 
Springfield, Mass. 

Dear Sir: Replying to yours of the 19th inst. would say that we 
guarantee to pay the principal of the bonds at maturity on surrender 
of your securities. In the event of your issuing bonds they would 
expire at maturity and at that time the payment of the principal 
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cancels the bonds so that in the event of a bond issue that feature 
would not need consideration but in the event of a preferred stock 
issue the mere fact of paying the principal or par value of the stock 
at maturity of the guaranty would not necessarily cancel the stock. 
This can be arranged for when the stock is gotten up and we can 
also mention in our guaranty that when the stock is presented for 
cancellation the money will be paid over. In other words we 

14 will get you up a special form of redeemable stock certificates 
which can be redeemed by you at such time as you may de¬ 
sire to specify on the stock. A clause can also be inserted that the 
stock may be redeemed at any time desired after 5 years on payment 
of a premium of 5%. 

The plan in a nut shell is as follows: The 15.08% received by us 
is disposed of as follows— 1% of the entire issue to be guaranteed 
is paid to us for issuing our Indenture of Guaranty, the 14.08% put 
out at compound interest for the term of the guarantee produces the 
par value of the securities at maturity. Now as regards the payment 
of your securities at maturity, we can arrange that for you in any 
way to be mutually satisfactory. If there are any special points 
which you desire to have covered we can arrange it all at the start 
so that if you will give us such information on this point as you 
desire we will attend to the matter promptly. 

We presume that we might have made our proposition a little 
clearer by stating that we create a Trust Fund to redeem your se¬ 
curities at maturity instead of your doing it yourself which you 
would have to do, if you put out an issue of bonds without a guar¬ 
antee of this character. The advantage of our guarantee being that 
the Thousand Dollars which you would have to put aside each year 
as a reserve fund to redeem a .$50,000 bond issue can by this plan 
be utilized for dividends or for any further purpose that you may 
desire. 

15 If you will read our pamphlet you will notice that all cor¬ 
porations are expected to put aside each year a certain amount 

as a reserve fund to redeem the securities at maturity and the advan¬ 
tage of our plan is fully explained in that pamphlet but after read¬ 
ing it over carefully again there is any further information that you 
may desire in the premises we should be glad to have you ask sucl) 
questions as will make the matter perfectly clear to you. 

Very truly yours, 

NATIONAL TRUST COMPANY. 

H. M. LEWIS, Mgr.” 

and which letter last aforesaid was then and there, enclosed in the 
sealed envelope last aforesaid, deposited in the postoffice at Wash¬ 
ington, in the District of Columbia, as aforesaid, to be conveyed by 
the postoffice establishment of the said United States to the said 
H. A. Wright, and the sending of the letter last aforesaid was in pur¬ 
suance to and in execution of the said conspiracy, as aforesaid; against 
the form of the statute in such cases made and provided, and against 
the peace and government of the said United States. 
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Second Count. 

And the Grand Jurors aforesaid, upon their oath aforesaid, do fur¬ 
ther present: 

That the said Harvey M. Lewis, otherwise called Henry M. Lewis, 
and hereinafter in this count of this indictment called Harvey 
16 M. Lewis, the said Everett Dufour, and the said James N. Hus¬ 
ton, and divers other persons to the Grand Jurors aforesaid un¬ 
known, heretofore, to wit, on the second day of January, in the year 
of our Lord one thousand nine hundred and eight, and at the Dis¬ 
trict aforesaid, did then and there conspire, combine, confederate and 
agree together to commit an act made an offense and crime by sec¬ 
tion five thousand four hundred and eighty of the Revised Statutes 
of the I nited States, as amended by the act of Congress approved on 
the second day of March, in the year of our Lord one thousand eight 
hundred and eightv-nine, that is to say, the said defendants, the said 
Harvey M. Lewis, the said Everett Dufour and the said James N. 
Huston did conspire, combine, confederate and agree together in de¬ 
vising and intending to devise a scheme and artifice to defraud such 
persons, firms and corporations out of their money and property 
whom they, the said Harvey M. Lewis, the said Everett Dufour and 
the said James N. Huston might cause and induce to apply to him 
the said Harvey M. Lewis, and to him the said James N. Huston, and 
to the American Finance Company, or to the Enterprise Trust Com¬ 
pany, a body corporate, or to The National Trust Company of Wash¬ 
ington, D. C., a body corporate, to have corporate stocks/bonds and 
securities guaranteed. The said scheme and artifice to defraud as 
last aforesaid was to be further carried out by the said Everett 
Dufour representing himself under the firm and style name of Everett 
Dufour and Company, to be engaged as a broker in making sales of 
stocks, bonds and securities, and representing that he would 
17 sell and make sales of corporate stocks, bonds and securities 
guaranteed as to principal by a guaranty company, and rep¬ 
resenting that stocks, bonds and securities so guaranteed as aforesaid 
would and could be sold by him the said Everett Dufour, acting 
under the firm and style name of Everett Dufour and Company, 
and soliciting and requesting such persons, firms and corporations 
last aforesaid, to have their stocks, bonds and securities guaranteed, 
and representing that The National Trust Company of Washington, 
D. C.. a body corporate, and the Enterprise Trust Company, a body 
corporate, were regular guaranty companies, and that upon obtain¬ 
ing an agreement to guarantee the stocks, bonds and securities of 
such persons, firms and corporations last aforesaid, he, the said 
Everett Dufour, acting under the firm and style name of Everett 
Dufour and Company, would and could make sales of such stocks, 
bonds and securities of such persons, firms and corporations as last 
aforesaid. 

The scheme and artifice to defraud last aforesaid was to be further 
carried out by the said defendants, the said Harvev M. Lewis and the 
said James N. Huston, representing themselves to be officers and 
directors of The National Trust Company of Washington, D. C., 

2—2299a 
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incorporated under the laws of the District of Columbia, and of the 
Enterprise Trust Company, a corporation, and of other companies 
and corporations to the Grand Jurors aforesaid unknown, and by 
the said Harvey M. Lewis representing himself to be the manager of 
the said American Finance Company; and by the said Harvey 
18 M. Lewis and the said James N. Huston further fraudulently 
representing that the said The National Trust Company of 
Washington, D. C., a body corporate, and the said Enterprise Com¬ 
pany, a body corporate, were authorized to guarantee stocks, bonds 
and securities, and were corporations of such standing that such 
guaranty would add to the value ot said stocks, bonds and securities 
to be so guaranteed; and by the said Harvey M. Lewis and the said 
Janies N. Huston further fraudulently representing that the said The 
National Trust Company of W ashington, D. C., and the said Enter¬ 
prise Trust Company, were corporations fully equipped to guarantee 
stocks, bonds and securities, and by fraudulently representing that 
such agreement of guaranty of said The National Trust Company of 
Washington, D. C., and of said Enterprise Trust Company, when so 
obtained, would be of value; whereas, in truth and in fact, the said 
The National Trust Company of Washington, D. C., was not author¬ 
ized under its charter to guarantee and to agree to guarantee stocks, 
bonds and securities; and the said The National Trust Company of 
Washington, D. C., and the said Enterprise Trust Company were not 
corporations of such standing that such guaranty of said corpora¬ 
tions would or could add to the value of such stocks, bonds and securi¬ 
ties so guaranteed by said corporations; and the said The National 
Trust Company of Washington, L>. C., and the said Enterprise Com¬ 
pany were not corporations fully equipped to guarantee stocks, bonds 
and securities, all of which the said Harvey M. Lewis and the said 
James N. Huston then and there well knew; that as part of the said 
unlawful scheme and artifice to defraud, and as part of the 
19 said unlawful conspiracy, as last aforesaid, and in execution 
thereof, that the said Harvey M. Lewis, the said James N. 
Huston and the said Everett Dufour should cause and induce such 
persons, firms and corporations to pay to it the said The National 
Trust Company of Washington, D. C., and to the said Enterprise 
Trust Company, a fee and money for the agreement to guarantee said 
stocks, bonds and securities, as last aforesaid, whereas in truth and in 
fact said agreement to guarantee when so obtained was not and would 
not be of value to such persons, firms and corporations last aforesaid, 
by reason of the premises aforesaid; but as part of said unlawful con¬ 
spiracy as last aforesaid, the said Harvey M. Lewis, the said James N. 
Huston, and the said Everett Dufour were to fraudulently convert 
said fee and money paid by them the said persons, firms and corpora¬ 
tions as last aforesaid, to the use of them and each of them the said 
Harvey M. Lewis, the said James N. Huston and the said Everett 
Dufour, without giving anything of value therefor; that as part of 
said unlawful conspiracy, as last aforesaid, and in furtherance 
thereof, it was agreed by and between the said Harvey M. Lewis, the 
said James N. Huston and the said Everett Dufour, and in pursuance 
of and to effect the object of the unlawful conspiracy last aforesaid, 
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that the postoffice establishment of the United States was to be used 
for executing the said scheme and artifice to defraud as last aforesaid, 
pursuant to said conspiracy, by opening correspondence with the said 
persons, firms and corporations so intended to be defrauded as last 
aforesaid, and by inciting the said persons, firms and corporations 
aforesaid to open correspondence with the said defendants, 
20 the said Hanev M. Lewis, the said James N. Huston and the 
said Everett Dufour, and with him the said Harvey M. Lewis 
under the firm and style name of the American Finance Company, 
and with them the said Harvey M. Lewis and the said James N. 
Huston under the name of The National Trust Company of Wash¬ 
ington, D. C., and with them the said TTarvev M. Lewis and the said 
James N. Huston under the name of Enterprise Trust Company, and 
under the name of National Trust. Company, by means of the said 
postoffice establishment of the United States; and for the purpose of 
executing the said conspiracy to defraud as last aforesaid, the said 
Harvey M. Lewis did wrongfullv and unlawfully deposit and cause 
to be deposited in a certain postoffice of the United States, to wit, the 
postoffice at Washington, in the District of Columbia, on or about the 
sixth day of July, in the year of our Lord one thousand nine hun¬ 
dred and eight, a certain other letter addressed to Mr. C. B. Karn. 
which letter last aforesaid was enclosed in a certain other sealed en¬ 
velope duly stamped for the purpose of mailing, and bearing the ad¬ 
dress and direction to the said C. B. Karn, at Piedmont, in the state of 
West Virginia, the exact tenor and address of which the Grand 
Jurors aforesaid are unable to give, because the envelope last afore¬ 
said bearing the same has been destroyed, and w*hich letter last afore¬ 
said was of the tenor following, that is to say: 


21 “American Finance Company. 

Munsev Building. 

Washington, D. C., 7/6/08. 

Mr. C. B. Karn, Piedmont, W. Va. 

Dear Sir: Replying to yours of the 16th inst. would say that we 
note that the First Nat’l Bank of Piedmont will receive the money 
for all stock sold and issue certificates for the same. 

Kindly notify us at what price you desire to offer the stock and 
we will see what can be done with the same. We suggest that you 
offer the stock at a price that will be attractive to investors as there is 
a lot of stock now on the market at bargain prices (the direct result 
of the panic). The reason w*e suggested a guarantee was that in¬ 
vestors are giving the preference to guaranteed securities on account 
of the manner in vdiich they held their ow r n during the recent panic 
and if that should appeal to you we can get you several Trust Com¬ 
panies that will guarantee your securities, one of which is the Enter¬ 
prise Trust Company, a new* concern just organized (authorized 
capital over $5,000,000) the president of which is an Ex-treasurer 
of the United States. We think the prestige and backing of a TnifJt 
Company in connection with your securities would make them more 
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readily salable and at a much better price, in fact the extra price 
.should more than cover the price of the guaranty, etc. 

22 If this appeals to you we will get up all necessary papers 

and submit same to you. 

Trusting to hear from you by return mail, we are, 

Very truly yours, 

AMERICAN FINANCE COMPANY. 

II. M. LEWIS, Mgr” 

and which letter last aforesaid was then and there, enclosed in the 
sealed envelope last aforesaid, deposited in the postoffice at Wash¬ 
ington, in the District of Columbia, as aforesaid, to be conveyed bv 
the postoflice establishment of the said United States to the said C. 
B. Karn, and the sending of the letter last aforesaid was in pursu¬ 
ance to and in execution of the said conspiracy, as last aforesaid. 

And still further to effect the object of the conspiracy last afore¬ 
said, the said Harvey M. Lewis, on or about the sixth day of August, 
in the ^ear of our Lord one thousand nine hundred and eight, did 
wrongfully and unlawfully deposit and cause to be deposited in the 
said postoffice of the United States at Washington, in the District of 
Columbia, a certain other letter addressed to Mr. C. B. Karn. which 
letter last aforesaid was enclosed in a certain other sealed envelope 
duly stamped for the purpose of mailing, and bearing the address 
and direction to the said Mr. C. B. Karn. at Piedmont, in the state 
of Vest Virginia, the exact tenor and address of which the Grand 
Jurors aforesaid are unable to give, because the envelope last afore- 
o bearing the same has been destroyed, and which letter 

2o last aforesaid was of the tenor following, that is to sav: 


U 


American Finance Company. 
Munsey Building, 


Washington, I). C., 8/6/08. 

Mr. C. B. Karn, Piedmont. W. Va. 

Dear Sir: We enclose herewith corrected application for Inden¬ 
ture of Guaranty which you can fill out in accordance with your de¬ 
sires: the one sent vou was simply a sample for von to follow in hav¬ 
ing a new typewritten copy made as you wanted it. We expected vou 
to write a new typewritten application and fill in the name of the 
company, which you were then undecided on, and also fill in the 
name of the Enterprise Trust Company if vou desired it. In the one 
we now enclose we have placed the proper names and all vou have 
to do is to sign the same. We have left out the specific assets and 
\ou can add what you please. If there are any alterations or changes 
you wish to make you can have a new one made there at vour place 
and insert wdiat you would like: sign it and mail it to us and we will 
submit it to the Trust Company. 

nnlw Knter P rise Tn,st Company (authorized capital over $5,000- 
000) is a new concern recently organized, the president of which is 
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J. N. Huston Ex-United States Treasurer; they have not as yet had 
all their Capital Stock subscribed and have not made a state- 

24 ment for publication as they wish to make as good a one as 
possible and did not care to do so until the entire Capital 

was paid up. Enough stock has been subscribed to comply with the 
law regulating the commencement of business and as soon as suffi¬ 
cient has been subscribed to make a good showing they will then 
make a statement and send it out to all their clients. It would make 
no difference if they did not have a cent, however, as they deposit 
collateral in a trust company to secure each bond guaranteed by 
them. 

We note that you state that you have made arrangements to give 
the total issue to one party to dispose of and we would not stand in 
your way if we could, as we are only too anxious to have you suc¬ 
ceed. We will procure the guaranty for you on the terms mentioned 
without reference to disposing of the stock. All brokers know the 
name of J. N. Huston, former Treasurer of the United States Gov¬ 
ernment and any of them would be only too glad to get hold of an 
issue of stock or bonds guaranteed by bis trust company, the fact of 
which you can convince yourself by writing them. 

In making out the application you can insert the names of the 
officers with pen and ink. also the business of the company and the 
assets; if the company has no assets simply leave in the words fran¬ 
chise, options, etc. as it is now but if it has any specific assets 

25 put them in after the word “etc.” in order to make it as strong 
as possible so that the Trust Company can give your company 

as good a send off as they possibly can to inquiries from prospective 
investors. 

The Enterprise Trust Company will co-operate with you in every 
possible way to make your project a success. 

Verv truly yours, 

AMERICAN FINANCE COMPANY. 

H. M. LEWIS, Mgr.” 

and which letter last aforesaid was then and there, enclosed in the 
sealed envelope last aforesaid, deposited in the postoffice at Washing¬ 
ton, in the District of Columbia, as last, aforesaid, to be conveyed by 
the postoffice establishment of the said United States to the said C. B. 
Karn: and the sending of the letter last aforesaid was in pursuance 
to and in execution of the said conspiracy, as last aforesaid. 

And still further to effect the object of the conspiracy last afore¬ 
said, the said Everett Dufour, on or about the twenty-fifth day of 
July, in the year of our Lord one thousand nine hundred and eight, 
did wrongfully and unlawfully deposit and cause to be deposited in 
the said postoffice of the United States at Washington, in the District 
of Columbia, a certain other letter addressed to Mr. C. B. Karn, 
which letter last aforesaid, was enclosed in a certain other sealed en¬ 
velope duly stamped for the purpose of mailing, and bearing the 
address and direction to the said C. B. Karn, at Piedmont, in the 
state of West Virginia, the exact tenor and address of which 

26 the Grand Jurors aforesaid are unable to give, because the 
envelope last aforesaid bearing the same has been destroyed, 
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and which letter last aforesaid was of the tenor following, that is to 


“Patents Procured or Fee Returned. 

Cable Address: “Evdu, Washington.” 

Members of the Bar of the Supreme Court of the United States and 

Expert Mechanical Engineers. 

Local and Long Distance Telephone, Main 4140. 

Everett Du four Company, 

Opposite United States Patent Office, 

Washington, D. C. 


July 25, 1908. 

Mr. C. B. Karn, Piedmont, W. Va. 

Dear Sir: I note from the records of the State of South Dakota 
that you have recently incorporated a company and write to ask if 
' ou. ha\e your securities guaranteed may I not be allowed an oppor¬ 
tunity to offer the issue for you? I do not require any advance fee 
whatsoever: strictlv commission basis and this commission would be 
o'T on guaranteed securities. 

Tf von have not already made arrangements to have this issue 
sold T will ask vou to let me hoar from you by return mail en¬ 
closing all detailed information possible so that I may at once be 
able to take the matter in hand. As I do not offer anything but 
guaranteed securities it would not be worth your while to send me 
the information concerning your company unless you have arranged 
with some trust company to have the securities guaranteed. 
27 Awaiting your favors, I remain. 

Very truly yours, 

EVERETT DUFOUR.” 

and which letter last aforesaid was then and there, enclosed in the 
sealed envelope last aforesaid, deposited in the postoffice at Washing¬ 
ton. in the District of Columbia, as last aforesaid, to be conveyed by 
the post office establishment of the said United States to the said 
C. B. Karn: and the sending of the letter last aforesaid was in pur¬ 
suance to and in execution of the said conspiracy, as last aforesaid; 
against the form of the statute in such case made and provided, and 
against the peace and government of the said United States. 

DANIEL W. BAKER, 

Attorney of the United States in and 

for the District of Columbia. 

(Endorsed:) No. 26805. Crim. United States vs. 1. Harvey M. 
Lewis, alias LTenry M. Lewis; 2. James N. Huston, and 8. Everett 
Dufour. Violation of Sec. 5440, R. S. U. S. Witnesses: Carter B. 
Keene, Mabel E. Hartley, J. B. Robertson, Harry A. Wright, 







EVERETT !>rrot*R VS. UNITED STATES OF AMERICA. 


IS 


28 Fred B. Obenauer, Ezra G. Bentley, John W. Williams, Wil- 
liard B. Hosmer, Hosea B. Moulton, Dolphin S. Fletcher, 
H. Coneby, Alexander C. Thompson, Charles F. Wheelock, 
Olivia P. Fitzgerald, J. G. Gray, Samuel S'. Adams, Jr., Chas. E. 
Crowell, Charles B. Karn, Charles T. Johnson, Jr. 

A true bill. 

SEWELL A. REEVES, Foreman, 

Supreme Court of the District of Columbia. 

Thursday, April 28th, A. D.1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Gould presiding. 

******* 


No. 26805. 

United States 
vs. 

Everett Dufour. 

Indicted for Violation of Section 5440, R. S. U. S. 

Come as well the Attorney of the United States as the defendant 
above named, in proper person, according to his recognizance, and 
by his attorneys Messrs. John C. Gittings and Michael W. 
29 Sullivan; and, thereupon, the defendant’s motion filed herein 
for a severance from his co-defendants in this case, under 
section 1024 ot the Revised Statutes of the United States, being 
argued by counsel, it is considered by the Court that said motion 
be and the same hereby is denied. 

Thereupon the said defendant being arraigned upon the indict¬ 
ment pleads thereto not guilty and for trial puts himself upon the 
Country and the Attorney of the United States doth the like. 


Memorandum. 

November 9, 1910.—Jury sworn. 

Supreme Court of the District of Columbia. 

Tuesday, December 13 th, A. D. 1910. 

The Court resumes its session pursuant to adjournment. Mr Jus¬ 
tice Wright presiding. ’ ‘ 
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No. 26805. 

United States 

VS 

Harvey M. Lewis, alias Henry M. Lewis; James N. Huston, and 

Everett Dufour. 

Indicted for Violation of Section 5440, R. S. U. S. 

QA 9 or ? e again the Pities aforesaid, in manner as aforesaid 
and the same jury that was respited yesterday; and, there- 
upon, alter hearing the arguments of counsel in full and the 
charge of the Court, the said jury retire to consider of their verdict 
and, returning into Court and being called and asked if they have 
agreed upon a verdict, upon their oath say that each of the said 
defendants herein is guilty in manner and form as charged in the 
indictment in this case; and, thereupon the said defendants by 
their respective attorneys give notice of their intention to file a 
motion in arrest ol judgment and a motion for a new trial. 

Motion of Everett Dufour for Arrest of Judgment. 

Filed December 17, 1910. 

In the Supreme Court of the District of Columbia, Holdinc a 

Criminal Term. b 


Criminal. No. 26805. 

The United States of America 

vs. 

IIarvea M. Lewis. James N. Huston, and Everett Duf 

Defendants. 


FOUR, 


Comes now the defendant Everett Dufour, bv his attorneys and 
moves the court to arrest judgment upon his verdict in the above 
entitled cause upon the following grounds: 

1. Tiie indictment purports to charge the defendants conspired 
in devising a scheme to defraud certain persons, but does not suffi¬ 
ciently. or at all. describe the said scheme. 

31 ,T The allegations of the indictment as to the manner in 
which the said supposed scheme was to be carried out are 
mere y allegations of the means whereby the said supposed scheme 
was to be carried into execution, but are not of themselves, de¬ 
scriptive of the said scheme, and, accordingly, are not sufficient in 

to to that*end definC h<? Smd Scheme ’ and cannot be used or resorted 

3 TJ It , is an offense against the provision of Section 5480 of 
the Revised Statutes of the I nited States, merely to conspire in de¬ 
vising a scheme to defraud, and it is not, by the indictment, suffi¬ 
ciently, or at all, alleged that the intended use of the United States 
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mails was part of either said alleged scheme to defraud or of the 
alleged conspiracy in devising it. 

4 It is not alleged by the indictment that the defendant Dufou** 
had knowledge of either the alleged representations supposed to be 
set forth as part of the said scheme, or of the alleged falsity of the 
same, or any part thereof. 

5. The said indictment charges the defendants named therein, 
namely, Harvey M. Lewis, James N. Huston and Everett Dufour, 
with conspiring together in devising and intending to devise i 
scheme or artifice to defraud certain persons, firms, companies and 
corpoiations, which said scheme and artifice to defraud was carried 
out in manner as in and by the said indictment set forth, the main 
or principal feature of the said scheme and artifice being that 
tlie National Trust Company of Washington, D. G., and cer¬ 
tain other companies in the said indictment mentioned and 
described, were not of the character in respect of solvency and 
equipment intended to be represented by the defendants Lewis and 
Huston, and were, in effect, fraudulent and fictitious and noi quali¬ 
fied and capable to do the things which the said Lewis and Huston 
intended to represent them as capable of doing, and that the said 
defendants Lewis and Huston had full knowledge of all such the 
premises, but it is not in and by the said indictment alleged, nor 
does it appear therefrom, that the defendant, Dufour, had knowl¬ 
edge of such, or any of such, the premises; wherefore the said indict¬ 
ment fails to charge the said defendant Dufour with knowledge of 
the only matters and things in respect of which the character of 
the said companies and the representations concerning the same are 
undertaken by the said indictments to be alleged and described as 
fraudulent and fictitious, without which kmcoledge there could, on 
the part of the said Dufour, be no such conspiracy or scheme and 
artifice to defraud as is in and by the said indictment undertaken to 
be charged. 

d. The said indictment fails to charge the said defendant Dufour 
with such knowledge of the true condition and character of the said 
companies, or any of them, as to impute, or to appear to impute, 
to him, the said Dufour, any fraud in respect of any representations 
concerning the said companies, or any of them. 

7. It does not appear in and by the said indictment that at 
M3 the time and times therein mentioned, and in respect of the 
matters and things therein set forth, the defendant Dufour 
did not actually and honestly believe, and have reason to believe, the 
truth of the matters and things represented and intended to be rep- 
resented by the defendants, Lewis and Huston in respect of the said 
companies and each of them, as aforesaid. 

S. The said indictment is otherwise imperfect and insufficient to 
charge upon the said defendant Dufour the conspiracy therein and 
thereby assumed to be charged, or knowledge of, or participation 
in the scheme and artifice to defraud therein and thereby purporting 
and undertaken to be set forth and described. 

JOHN C. GITTINGS, 

M. W. SULLIVAN, 

Atfys for Defendant Dufour , 



3—2299a 
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Motion of Everett Dufowr for a New Trial. 

Filed December 17, 1910. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 26805. 

The United States of America 

vs. 

Harvey M. Lewis, James N. Huston, and Everett Dufour, 

Defendants. 

I 

Comes now the defendant, Everett Dufour, bv his attorneys and 
moves the court to set aside the verdict and to grant a new 
34 trial in the above entitled cause, upon the following grounds: ( 

1. The verdict is against the evidence. 

2. The verdict is against the weight of the evidence. 

3. The verdict is unsupported by the evidence. 

4. Because of errors of law committed by the justice presiding in 
admitting testimony. 

5. Because of errors of law committed by the justice presiding in 
excluding testimony. 

6. Because of errors of law committed by the justice in granting 
prayers for the United States for instruction to the jury. 

7. Because of errors of law committed by the justice presiding in 
refusing to grant prayers for the said defendant for instruction to 
the jury. 

8. Because of errors of law committed by the justice presiding in 
instructing the jury. 

9. Because of errors of law committed bv the justice presiding in 
charging the jury. 

10. Because of errors of law committed by the justice presiding 
at the close of the case in refusing to instruct the jury to return a 
verdict for this defendant on the whole case. 

JOHN C. GUTTINGS, 

M. W. SULLIVAN, 

A tt ys — Defendant Dufour. 

35 Supreme Court of the District of Columbia. 

Friday, December 23 d, A. D., 1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright, presiding. 
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United States 
vs. 

James N. Huston. 

Indicted for Violation of Section 5440, R. S. U. S. 

Come as well the Attorney of the United States as the defendant 
Janies N. Huston, in proper person, according to his recognizance, 
and by his Attorneys George P. Hoover and Conrad H. Syme, Es¬ 
quires; and, thereupon the motion for a new trial filed herein by the 
said defendant, Janies N. Huston, coining on to be heard and being 
argued by counsel and submitted to the Court, it is considered by the 
Court that the said motion be and the same hereby is granted, and 
that the verdict of the jury as to the said defendant, James N. Hus¬ 
ton, be and the same hereby is set aside, and that the said defendant. 
James N. Huston, be and he hereby is awarded a new trial. 

36 Supreme Court of the District of Columbia. 

Friday, December 23 d, A. D. 1910. 

The Court resumes its session pursuant to adjournment, Mr. 
Justice Wright, presiding. 

******* 

No. 26805. 

United States 
vs. 

Harvey M. Lewis, alias Henry M. Lewis, and Everett Dufour. 

Convicted of Violating Section 5440, R. S. U. S. 

Come as well the Attorney of the United States as the defendants, 
Harvey M. Lewis alias Henry M. Lewis and Everett Dufour, in 
their proper persons, according to their recognizances, and by their 
Attorneys Henry E. Davis, John C. Gittings and M. W. Sullivan, 
Esquires; and, thereupon, the motions for a new trial and the mo¬ 
tions in arrest of judgment filed herein by the said defendants, 
Harvey M. I^ewis alias Henry M. Lewis and Everett Dufour, coming 
on to be heard and being argued by counsel and submitted to the 
Court, it is considered by the Court that the said motions be and the 
same hereby are overruled; and, thereupon, it is demanded of the 
said defendant*, Harvey M. Lewis alias Henry M. Lewis and Everett 
Dufour. what further they have to say why the sentence of the law 
should not be pronounced against them, and they sav nothing, ex¬ 
cept as they have already said; whereupon it is considered by the 
Court that for their said offense, the said defendants, Harvey 

37 M. Lewis alias Henry M. Lewis and Everett Dufour, be taken 
by the Warden of the United States Jail in and for the Dis¬ 
trict of Columbia to said Jail, thence to the Penitentiary (as desig- 
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natecl by the Attorney General of the United States) there to be 
imprisoned for the period of Two (2) years each, to take effect from 
and including the date of arrival at the said Penitentiary. 

Thereupon the said defendants, Lewis and Dufour, by their said 
attorneys note an appeal to the Court of Appeals of the District of 
Columbia from the foregoing judgment ; and the Attorney of the 
I nited States in open Court waives the issuance of a writ of citation* 
and. thereupon, the said defendants, Lewis and Dufour, bv their said 
attorneys move the Court to fix the amount of bail for their appear¬ 
ance pending said appeal, which motion is granted and said bail is 
fixed in the sum of Fifteen Hundred (1500) Dollars each; and 
thereupon, the said defendant. Haney M. Lewis alias Henry m! 
Lewis enters into a recognizance in the sum of Fifteen Hundred 
(1500) Dollars with James J. Fletcher as his surety, approved bv 
the Court, if he, the said defendant, fail to forthwith surrender 
himself to the custody of the Marshal of this District to be dealt with 
and proceeded against according to law in case the judgment ap¬ 
pealed from shall be affirmed or the appeal for anv cause dismissed, 
or the judgment be reversed and a new trial ordered or if the said 
defendant depart the Court without leave. 

And. thereupon, the said defendant Everett Dufour enters into a 
recognizance in the sum of Fifteen Hundred (1500) Dollars 
with James J. Fletcher a* lii< surety, a op roved by the Court, 
if he. the said defendant, fail to forthwith surrender himself 
to the < u>tod\ of the Marshal of this District to be dealt with and 
proceeded against according to law in ca*e the judgment appealed 
from shall be affirmed or the appeal for anv cause dismissed, or the 
judgment be reversed and a new trial ordered or if the said de¬ 
fendant depart the Court without leave. 

Memoranda. 

January 9. 1911.—Appeal bond approved and filed. 

January ‘24. 1911.—Time to submit bill of exceptions extended 
from time to time to. and including. March 31, 1911. 

Time to file transcript in Court of Appeals of the District of Co¬ 
lumbia extended from time to time to. and including. May 15. 

1911. 

March 31, 1911.—Rill of Exceptions submitted to Court. 

39 Supreme Court of the District of Columbia. 

Tuesday, May 9, 1911. 

T T? le 2 n . ir ! resun ?r its •^'dnn pursuant to adjournment, Mr. 
Justice A\ right presiding. 

Criminal. No. 29805. 

United States 

vs. 

IIari e^ M. Lew is, James N. Uustox, and Everett Dufour. 

The Court signs the bill of exceptions taken herein and heretofore 
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submitted to the Court and now orders the same of record as of the 
time when such exceptions were noted at the trial of this case. 

40 Filed May 9, 1911. 

In the Supreme Court of the District of Columbia. 

Criminal, No. 26805. 

United States 
vs. 

Harvey M. Lewis, James N. Huston, and Everett Dufour. 

Bill of Exceptions of Defendant Everett Dufour. 

Be it remembered that at the trial of this cause the United States 
(hereinafter called Government), to maintain the issues on its part 
joined, adduced evidence tending to prove that in the year 1906, 

1907 and 1908 defendant Lewis conducted a business under the name 
of The American Finance Company, having offices in the Munsey 
Building, Washington, D. C., and that no other person was asso¬ 
ciated with him in said business or enterprise; that the business of 
that company was to procure charters of other companies for people 
desiring to incorporate: that this company had no assets and in a 
statement to the post-office inspectors Lewis admitted that nothing 
was paid in to said company; that Lewis operated said company in 
two small rooms in the aforesaid building, and that his sole assistant 
was a woman stenographer whom he instructed to sign some letters 
as secretary of said company; that on April 3. 1908 Lewis purchased 
the charter of the National Tru«t Company of Washington, D. C. for 
about two hundred and ten dollars; that said National Trust Com¬ 
pany was organized in January 1900 with an authorized capital stock 
of $25,000; that in March 1903 its capital stock was reduced to $1635, 
and was never subsequently increa«ed; that a few years prior to the 

purchase of said charter by Lewis said National Trust Com- 

41 pany was operating a nick el-in-th e-slot machine handling five 
cent cigars, and shortly after that ceased to do any business; 

that Lewis’ purchase of said charter was for the purpose of evading 
the requirement of the District of Columbia Code that new corpora¬ 
tions should have their capital stock fully subscribed and at least ten 
per cent, thereof actually paid in cash before the articles of incorpora¬ 
tion could be filed; that after the purchase of said charter in April 

1908 Lewis moved his offices to the Warder Building where he had 
desk room in the office of one Fletcher; that for many years defend¬ 
ants Lewis and Huston had been in business transactions together, 
had had offices in New York together, and were actively associated 
with each other; that Huston had loaned his name as Ex-Treasurer 
of the United States to other enterprises such as these, and that from 
and after the purchase of the aforesaid charter Huston was frequently 
at Lewis’ office in said Warder Building, and they talked business to¬ 
gether and were on familiar terms; further that said National Trust 
Company had no assets whatsoever. 
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And further to maintain the issues on its part joined, the Govern- 
merit adduced evidence tending to prove that between April 1908 
and the first part of January 1909 defendants Lewis and Huston in¬ 
corporated the following companies, the subscriptions to stock being 

turned over to the two of them and no other persons having anv in- 
terest therein: * 

(1) Enterprise Trust Company, capitalization $5,500,000, incor¬ 
porated in Arizona May 1, 1908; 

«i (wi Trust Company of Delaware, capitalization 

*l,UUU.UOO, incorporated in Delaware December 1, 1908 bv three 
dummies acting for Lewis and Huston, said dummies paying nothing 

and immediately assigning their subscriptions to stock to Lewis and 
Huston; 

(3) National Tru*t Company, capitalization $1,000,000. 
42 incorporated under the laws of Delaware December 1, 1908 by 
the same dummies acting for Lewis and Huston, said com¬ 
pany being authorized to begin business when $2,000 had been paid 
in; 

that the incorporators of the Enterprise Trust Company were Lewis, 
his stenographer Mrs, Johnson, and one Conebv whom Lewis met in 
the office of said Fletcher and who had desk room in Fletcher’s 
office: that Conebv paid nothing, never signed a subscription blank, 
and resigned immediately after the initial meeting of the incorpora¬ 
tors; that at that meeting Huston was elected President ; that Lewis 
subsequently admitted to a post-office inspector that no money was 
paid in to said Enterprise Trust Company; that similarly as to the 
Washington Trust Company of Delaware, the subscriptions were im¬ 
mediately assigned to Lewis and Huston, the incorporators had 
nothing further to do with it. and Lewis and Huston took full con¬ 
trol of that company; that Lewis and Huston asked one James K. 
Polk who had known Huston for years to become a director of the 
National Trust Company organized in Delaware; that they asked 
him to become a director because they could not get the people over 
from Delaware for the initial meeting; that said Polk never sub¬ 
scribed to any stock and resigned immediately afterwards; that at 
that meeting Huston was present; that subsequently Huston signed 
indentures of guaranty of that company, dictated the literature and 
circulars that were sent out by that company, and subsequently stated 
to others that be was President of said company; that at said initial 
meeting of said National Trust Company Lewis paid up the $1.- 
000.000 capital stock of said company by turning over the business 
of said American Finance Company at a valuation of $1,000,000; 
that Lewis subsequently stated to an inspector that the capital stock 
of the National Trust Company of Delaware was paid up as 
43 follows.—8300.000 with the stock of the National Trust Com- 

panv of Washington. D. C . $100,000 with the stock of the 
Enterprise Trust Company. $300,000 with the stock of the Washing¬ 
ton Trust Company, that he himself paid $35,000 in cash, and that a 
Delaware party had put up a couple of hundred dollars; that the per¬ 
son referred to as the ‘‘Delaware party” paid nothing; that in August 



EVERETT DUFOUR VS. UNITED STATES OF AMERICA. 


23 


1908 Lewis moved his offices from the Warder Building to 1421 F 
Street, A\ ashington, D. C., where lie had two rooms, in one of which 
Lewis and Huston had their office, and in the other of which werer 
stenographers and file cases; that for a long time they had but one 
stenographer and then hired two others in her place at three, five or 
six dollars per week; that Lewis and Huston operated these offices first 
under the name of The National Trust Company of Washington, 
D. C. and the Enterprise Trust Company of Arizona, and subse¬ 
quently, in December 1908, the offices of the National Trust Com- 
paiy organized under the laws of Delaware became also located there; 
that Huston was frequently at these offices, and prepared literature, 
interviewed clients and signed indentures of guaranty; that Huston 
and Lewis were the only persons interested in these corporations, and 
that there were no other persons who had authority, or did, act in any 
particular with these trust companies; that from these offices they 
sent out letters with headings, “National Trust Company, $1,000,000 
fully paid up capital stock, 1421 F Street, Washington, D. C,” 
“H. M. Lewis, Manager of Corporation Department,” or “II. M. 
Lewis, Manager of Guarantee Department,” “J. N. Huston, Presi¬ 
dent” ; that, under the heading of “Directors:” on said letters appeared 
the following,—“J. N. Huston, President, J. G. Gray, S. S. Adams 
Jr., James K. Polk, Hosea B. Moulton, Trust Officer”; that said 
Moulton never heard of said National Trust Company organized 
under the laws of Delaware until these proceedings began, and 
44 was never connected with The National Trust Company of 
Washington, D. C. after the purchase of the charter by Lewis, 
or for several years preceding, or during the times when these trans¬ 
actions took place: that Adams and Gray never heard of The Na¬ 
tional Trust Company of Washington, f). C., and that the use .of 
Adams’ name was unauthorized; that Polk acted as a director for 
eight days and then tendered his resignation which was accepted; 
but that his name appeared on the letter-heads of said National Trust 
Company for eight months as a director; that it was represented in 
many letters sent out by Lewis in the name of the National Trust 
Company that,—“Our President is J. N. Huston, Ex-Treasurer of the 
United States. We have a fully paid up capital of $1,000,000 and 
ample resources to meet all obligations”; that this statement was the 
means which induced many persons to put up money with these 
Trust Companies to have their stocks guaranteed; that through ad¬ 
vertisements inserted in newspapers in various parrs of the country, 
and in letters and circulars sent broadcast throughout the country, 
through the United States mails, Lewis and Huston represented to 
divers persons desiring to place upon the market for sale stocks and 
bonds of corporations formed or to be formed by said persons, that 
the trust companies above enumerated were bona fide concerns with 
large paid-up capital; that said defendants represented and pretended 
to such persons in said letters and circulars that the said trust com¬ 
panies were actually engaged in the business of guaranteeing the prin¬ 
cipal of stocks and bonds, and that they, the said companies, would 
agree to guarantee the payment of the principal of the stocks and 
bonds of such persons, upon the payment of a preliminary fee of one 
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p^r cent, of the par value of the stocks or bonds sought to be guar¬ 
anteed, or that the matter of issuing the guarantee would be laid be¬ 
fore the boards of the various companies at their next meeting 
45 and would be considered by said boards; and said defendant 
further represented that the said guarantee so issued bv the 
said companies to the said persons or corporations formed or to be 
formed would make such stocks and bonds more readily salable at or 
fibout the par value of said stocks and bonds. 

And the Government further adduced evidence tending to prove 
that the said trust companies or Lewis or Huston received many 
thousands of dollars from divers persons and corporations in pavment 
for said agreement to guarantee, and that in many cases said agree¬ 
ment to guarantee was actually made by and between one or more of 
said trust companies and the said persons or corporations so paving 
money to said trust companies or Lewis or Huston; and that the 
stocks or bonds of such corporations, so guaranteed, although placed 
in the hands of a broker for sale, were never sold, and that said 
agieement to guarantee so issued by one of said trust companies did 
not add to the .>alabilit\ ot the said stocks or bonds or in anv manner 
add to the value thereof, but depreciated it; that said agreement to 
guarantee was in all respects worthless. 

And further to maintain the issues on its part joined, the Govern¬ 
ment adduced evidence tending to prove that in 1908 the defendants 
Lewis, Iluston and Dufour conspired and agreed together to devise 
a scheme to defraud divers persons of their moneys through the use 
of the L nited States mails, and that in furtherance of and pursuant 
to the said conspiracy the defendant Dufour was to act, and did act 
as a broker, who would advertise, and did advertise, in newspapers 
in main parts of the country that he sold guaranteed securities, and 
who would represent, and did represent, to divers persons through 
letters that he sold guaranteed securities, but did not handle anv 
others, and who would represent, and did represent, to divers 
4b persons in oral interview’s that he had sold guaranteed securi- 
and could and w’ould sell their securities, if guaranteed * 
that Lewis and Huston kept in their aforesaid office a book contain¬ 
ing lists of names of persons and corporations, and that opposite 
each name was a letter, and that the letter “N” as it appeared in the 

r. k i r± I,a,10na ' Trust , C on,p an v of Washington, D. C.. and 
N - T. meant National Trust Company (of Delaware),' that 
E meant Enterprise Trust Company, that “W” meant the Wash- 
lngton Trust Company, that next to the letter “E” or the lettere “N. 
<7-„ ° r . th ere further appeared a number, and that the number 
i meant detendant Dufour and that he was the broker who had 
sent in the name opposite such number or who was the cause of 
bringing the business; that the said number “7” appeared in said 
book opposite 802 different names of persons or corporations: that 
the number b meant another broker, one Samuel Graham of 
Montreal; that said Graham operated largely with said trust com¬ 
panies and divided up the one per cent, fees with them; that said 
book constituted the whole of the bookkeeping department of all of 
said companies operated by Lewis and Huston, and that it was the 
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refer to was transacted with Tlie National Trust Company of Wasli- 
mgton, seeking thereby to make it appear that the two companies 
were separate and distinct; that in the literature, circulars and letters 
^y Lewis and Iluston they stated that the company had a 
million dollar paid up capital stock, had ample resources, and that 
the directors were the persons hereinbefore mentioned; and that they 
further ad\ertised Huston extensively a* 5 an Kx-Treasurer of the 
United States, and represented him as being the President of each 
and every one of these companies. 

And further to maintain the issues on its part joined, the Govern¬ 
ment adduced eHdence tending to show that the scheme was oper¬ 
ated as follows: That the Mutual Securities Company advertised 
that it sold stock; that when replies were received Dufour wrote in 
the name of said Mutual Securities Company stating that the Com¬ 
pany would be pleased to take up the proposition but that it onlv 
ottered securities guaranteed by a trust company for sale; that at or 
about the same time that Dufour thus obtained this name Lewis 
wrote and mailed a letter, purporting to come from one of Lewis 

and Huston’s trust companies, generally the National Trust Company, 

to the same persons, unsolicited and uncalled for, stating that thev 
were a trust company in the business of guaranteeing securities, that 
they had a full paid up capital of a million dollars, that J. 
49 N. Huston, Ex-Treasurer of the United States, was their pres¬ 
ident, and that they had ample resources; that in some in¬ 
stances such letter was the first the persons so corresponding with 
Dufour had heard of such trust companies; that in the ensuing cor- 
tespondence with these persons Dufour insisted that the securities 
must be guaranteed, saying, however, “any trust company will do,” 
but that where parties selected a trust company other than one of 
Lewis and Huston s, Dufour, in a number of instances, assigned 
some reason lor not accepting said company; that in its ensuing 
correspondence with these persons said National Trust Company, or 
the other trust companies of Lewis and Huston, and Dufour writing 
in the name of the Mutual Securities Company, urged such persons 
to have their securities guaranteed; that as a result of the en- 
t>0 tire correspondence such persons would put up with the de¬ 
fendants Lewis and Huston one per cent, of the par value 
of the securities to be guaranteed; that as a special inducement to 
these persons to have their securities guaranteed and listed with him 
for sale, Dufour, in some instances, ottered to put up a portion of the 
one per cent, as payment for what he termed an “option” to have 
first sale of the securities; that in one case in which his offer was ac¬ 
cepted he had the express order for the money made pavable to the 
National Trust Company, instead of to the partv with whom he was 
so in correspondence; that in another instance,'Dufour, in order to 
lead the part\ to bolie\e that he had an immediate purchaser for his 
securities, telegraphed him, “Send $80,000 worth of bonds of your 
company to the Riggs National Bank in escrow’”; that sometimes 
after that one per cent, was paid in, Lewis and Huston sought to ob¬ 
tain, and did obtain, a further tee from the persons so paying the 
aforesaid one per cent, by inducing them to employ another of Lewis 
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and Huston’s companies to act as trustee to hold the securities and 
guarantee the fund to be guaranteed; that none of Lewis and Hus¬ 
ton’s companies were rated or had any assets; that there never was a 
meeting of directors of any of these companies, and that Lewis and 
Huston constituted, and there were no other persons connected with, 
said companies; that on May 0, 1908 they wrote to The National 
Bond Company of Rochester, New York, as follows,— 

“Replying to yours of the 0th inst. requesting brief history of our 
Company would say that our forefathers came over in the Mayflower 
and sometime thereafter organized this Company. It has been doing 
business since the year compteen and has recently established a 
branch for discovering the number of suckers left in the 
• >1 country by the National Bond Company, confidently, we 
think we will have to retire from business as we don’t be¬ 
lieve you have left any. 

Our financial statement follows 
#1’2.000.000,000 undigested securities 
05,000,000 indispensable pills 
16.50 furniture 
11.42 cash 

82.00 National Banks 
Brains—Nit 

Don’t get enlargement of the heart and send us all your business, 
but if you should see your way clear to using us where we can get a 
little dough why spit it out. 

Yerv truly vours, 


THE NATIONAL TRUST COMPANY.” 


that in July or August 1909 Lewis admitted to Webster Ballinger, 
an attorney, who was then pressing a complaint on behalf of a client 
against Lewis and Huston’s companies, that the companies were 
being run in violation of the law, and stated to said Ballinger that he 
would like to have the matter remain without action for a brief period 
of time, that he (Lewis) was without funds, as also Huston, and the 
National Trust Company of Delaware and the National Trust Com¬ 
pany of Washington, D. C. were l>oth bankrupt, but that ‘‘he had 
several suckers on the string, and that if no action was taken that 
would interfere with his then present plan, he would have plenty of 
money in a short time”: that in another instance of a complaint 
against Lewis and Huston’s companies, a guarantee contract between 
tlie National Trust Company of Washington, 1). C. and a Mr. 
Schoonfelt was surrendered to. and accepted by, Lewis and Huston, 
and a similar guarantee contract signed by the National Trust Com¬ 
pany of Delaware, Huston signing it for the Company, was 
52 issued and delivered by them in lieu of the surrendered con¬ 
tract: that Lewis and Huston admitted at that time, being led 
to do so by the fact that the complaint had been taken to the Treas¬ 
ury Department and the powers of their trust companies were being 
inquired into, that the National Trust Company of Washington, D.C. 
wa< not authorized to guarantee bonds or do a business of that kind 
in the District of Columbia, and Huston stated that they did have 
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u comimny by On name of the National Trust Company of Delaware 
»ith office* at \\ llmington that could guarantee bonds, and that he 
(Huston) was President of said last-named Company as well as of 
the National 1 rust Company of Washington, D. C. 

And further to maintain the issues on its part joined, the Govern¬ 
ment adduced evidence tending to prove that no letters were ever 
written from the Mutual Securities Company asking anv one to pur¬ 
chase securities listed with the company; that Dufour' never wrote 
any letters asking any one to purchase stock for which he was agent 
and never sod a share of stock; that Lewis was a frequent visitor 
in Dufour * offices m the I.e Droit building and in the Munsev build- 
nig. and they also went on a hunting trip together: that Dufour 
stated to the post-office inspector that he (Dufour) met and talkel 
business with Huston m the office of the National Trust Company 
and that when interrogated by the inspector about whether he knew 
an\thing about the Mutual Securities Company, Dufour answered 
“I might say yes, and I might say no.” 

And fuitiler to maintain tin* issues on its part joined, the Govern¬ 
ment adduced evidence tending to prove that Huston incorporated 

or assisted in the incorporation of eael.. of these companies oper- 

a ted by himself and Lewis as aforesaid; that he compiled, and 
->.< assisted in the compilation of. the circulars and literature of 
tile National Trust Company which were sent out and which 
induced the payment of the fee of one per cent.; that he signed the 
indentures of guarantee of all of the aforementioned trust com¬ 
panies; that lie interviewed clients of said companies in this citv and 
in New i ork in company with Lewis; that one T. Weslev Wright a 

lm V'rrl^ New A ork. answered one of the advertisements'of 
the National Trust Company of Washington. D. C. appearing in the 
New l ork Herald with reference to the guaranteeing of stock* re¬ 
ceived a reply to which he paid no attention, and about ten davs 
thereafter Lewis and Huston called to see him. which was about 
November or December ISOS: that they told him there would not 
be any trouble about raising the monev on his *350.000 bond issue 
if they were guaranteed, and explained their proposition to him- 
that Lewis came to see him twice after that, and Huston once after 
that, the latter stating that they had done a great deal of business 
ami that they were a concern with plenty of capital back of them, 
and pulling a one hundred dollar bill out of his pocket, showing his 
name on it as a former Treasurer of the United States, and saving — 

• Aon don t suppose that 1 would use my high office and standing in 
e buMnejs* world in general as an official of any company that was 
not thoroughly reliable? ; that Huston stated to the port-office in¬ 
spector that he expected to receive large profits from these companies 
if they were successful; that previous to their formation Huston was 
a frequent visitor m Lewis’ office in the Warder Building, and was 
also frequently at 1421 F Street and in the office of the National 
Trust Company at Wilmington: that Huston personally received 
moneys which had been paid into the National Trust Company; and 
_ . " hen Lewi? was operating the American Finance Com- 

04 P?'W urging people to have their stock guaranteed bv the 
Enterprise Trust Company he avowed no connection' with 
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said last-named company, when as a matter of fact lie and Huston 
constituted said company; and further that in many instances, not 
relating to Dufour, these trust companies of Lewis and Huston had 
agreements with brokers for the payment to them of one-half of the 
one per cent, commission when received. 

And further to maintain the issues on its part joined, the Gov¬ 
ernment adduced evidence of other facts and circumstances tending 
to show knowledge on the part of the defendant Dufour of the false 
statements and misrepresentations made bv the defendants Lewis 
and Huston, and of a fraudulent intent on the part of said Dufour 
to use the United States mails for the making thereof in conspiracy 
with said defendants Lewis and Huston. 

And thereupon the Government, further to maintain the issues 
on its part joined, adduced evidence tending to prove, as overt acts 
under the first count of the indictment, that the defendant Lewis 
caused to he mailed to The Swan Company, by having same deposited 
in the post office of the United States at Washington, D. U., the 
letter addressed to said The Swan Company quoted in said first 
count, and that the defendant Lewis also caused to be mailed to H. A. 
Wright, President of the Cresco Corset Company, by having same 
deposited in the post office of the United States at Washington, D. C., 
the letter addressed to said Wright quoted in said first count of the 
indictment. 

And thereupon the Government, further to maintain the issues on 
its part joined, adduced evidence tending to prove, as overt acts under 
the second count of the indictment, that the defendant Lewis caused 
to be mailed to C. B. Karn. by having same deposited in the 
55 post office of the United State* at Washington, D. C., the two 
letters addressed to said Karn quoted in the second count of 
the indictment. 

And thereupon the Government rested. 

And thereupon the defendant Huston, to maintain the issues on 
his part ioined. adduced evidence tending to show his previous good 
character, and further took the witness stand in his own behalf and 
denied ever having known of. or agreed to, the making of any of the 
false representations charged in the indictment or either count thereof 
and also denied having been guilty of any conspiracy with defend¬ 
ants Lewis and Dufour. or either of them, as charged in either count 
of said indictment, but, upon cross-examination, Huston admitted 
the writing bv him under date of .Tune 2, 1908 of a certain letter 
referring to defendant Lewis as follows: 

“Mr. Lewis is unusually well posted as to what the P. O. Depart¬ 
ment will sanction and approve, and is always very careful about 
keeping within the limits of the law. I call your attention to this 
matter because T think it might be to your interest to look well into 
it before advertising to sell through the mail your lots. T am sure 
that you can find no one more resourceful than Mr. Lewis in the 
line of business indicated, and if you could shape matters up so that 
he would }>e interested with you in it, T am sure you would do well.” 

And thereupon the defendant Huston rested. 
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And thereupon the defendant Dufour. to maintain the 
issues on his part joined, took the witness stand in his own 
behalf and gave evidence tending to prove that lie was a graduate of 
the Law Department of Georgetown University, a lawyer, and was 
en engaged in the patent business; that formerly lie confined him¬ 
self principally to corporation law. and later, about 1900. in offering 
stock for >ale which he continued until February 1908: that in March 
°r 2 he had trouble with the post office authorities on ac- 

count of taking a retaining fee for offering securities for sale, but 
t e^ dropped the complaint against him because he had previously 
discontinued offering securities and agreed not to again engage in the 
business of requiring an advance fee: that a month or two there¬ 
after he engaged in offering for sale guaranteed securities; that he re¬ 
ceived numerous circulars from various companies all over the 
country, including the American Redemption Company of Rochester, 
New York, the Federal Securities Company of Chicago, the Granite 
Securities Company of Los Angeles. Cal..' the London Trust Com¬ 
pany of Chicago, the Colonial Trust Company of Boston, the Lawyers* 
Title A; T rust Company of Wilmington. Del., the Fnterprise Trust 
Company, and the National Trust Company, setting out the plans of 
guaranteeing securities, in consequence of which he decided to offer 
guaranteed securities: that on November 1. 1908. at the instance of 
Robert A. White and TT. W. Pierce, lie went over to Baltimore and 
became manager of the Mutual Securities Company, with an office in 
Baltimore, for the purpose of offering guaranteed securities for sale, 
said W bite and Pierce stating to him that they wanted him to man¬ 
age the office for a while until one of them could come down from 
New York to take charge: that White and Pierce offered him 
f>7 $500 a month and stated that they had arranged the rooms at 

the Eouitable Building: that he did not get started much be¬ 
fore the middle of December: that he worked there in the afternoons 
principally, until about January 29. 1909 when he was taken sick 
and wa« only in the Baltimore office a very few times afterwards; that 
he corresponded with White and Pierce at 20 Broad Street, New 
York City, always sending them a full description of every security 
listed, and otherwise corresponding with them: that he saw White 
altogether about seven or eight times: that witness sailed for Europe 
on March 31. 1909. and was at the office of the Mutual Securities 
Company for two or three days in succession before sailing: that dur¬ 
ing the period he was operating the office of the Mutual Securities 
Company there were four or five securities listed, and be sent full 
details in each instance to White and Pierce in New York: that just 
before or just after Christ ma« 1909 he bad one of his clerks throw 
out the files of his Washington office in relation to guaranty business 
to give room for bis patent work and collections: that be practically 
ceased to carry on the business of selling guaranteed securities in 
May 1909 when he returned from Europe: that he was only in the 
business about nine or ten months and was sick three or four of those 
months, that he did not meet with any success and for that reason 
discontinued the business: that he met defendant Lewis four or five 
years ago. and previous to 1908 had some legal matters for Lewis and 
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reorganized a company for him; that in 1908 he knew practically 
nothing of the National Trust Company or the ISnterprise Trust 
Company except that Lewis and Huston were in them; that he talked 
with Huston once for about ten seconds hut does not otherwise know 
him; that he saw Lewis two or three times in the office of the National 
Trust Company in the Warder Building, in response to some ques¬ 
tions that had been asked by witness’ correspondents if he 
58 would not find out some matters and let them know or have 
the Trust Company write them direct; that he had no ar¬ 
rangement or understanding of any kind or description with Lewis, 
Huston, the National Trust Company or the Enterprise Trust Com¬ 
pany or any other trust company in regard to division of fees; that 
Lewis told him that the capital stock of these companies had been 
fully subscribed, and a substantial amount paid in and that the rest 
was on call and would he paid in as the directors needed it; that 
Lewis also told him that he knew President Taft, and Lewis showed 
him, just after the last Presidential election, a letter from President 
Taft addressed to Lewis, which, according to witness’ recollection, 
was about as follows— 




“My Dear Harvey: I am personally obliged for what you have 
done for me in the late campaign, and if ever I can do you a good 
turn don’t hesitate to command me. 

Sincerely your friend, WM. 11. TAFT. ; 


that he knew Huston had been Treasurer of the United States, 
thought he was a man of means, and thought he would not lend his 
name to anything that was not absolutely right; that he had no 
agreement with Lewis, Huston or any of these companies or any¬ 
body connected with them in relation to sending business to them; 
that he never named these trust companies in preference to others; 
that the only money he received from Lewis was sixty odd dollars 
for drawing some bonds for the West Virginia Brick tfc Coal Com¬ 
pany, out of which forty some dollars went into the printing of the 
bonds; that shortly after he started in the business of offering guar¬ 
anteed securities he agreed to advance, and did advance, to Austin # 
Curtin $100 towards the guaranteeing of his bonds or stock, but 
that he did not give the name of Austin Curtin to the Enterpriso 
Trust Company or the National Trust Company, nor did he sug¬ 
gest or recommended either of said companies to said Curtin; that in 
an effort to sell stock in said Curtin’s company witness 
59 sent out circular letters to lists of investors, which lists he had 
formerly purchased; that he did not know anything about 
the American Finance Company in July 1908, excepting seeing that 
name on Lewis’ door in the Munsey Building; that he never said 
to anyone that he could or would be able to sell the securities of the 
West Virginia Brick & Coal Company, or that he had a buyer for 
such securities; that his understanding with "White and Pierce was 
that they were going to offer-the securities for sale in New York, 
and that if witness sold any they would allow him half commission; 
that he offered securities for sale that were guaranteed by three 
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cwnpanies other than the National Trust Company, namely, Law¬ 
yers Title & Trust Company, Granite Seeuritie/ Company, and 
American Redemption Company; that in not more than twenty 
instances was the stock guaranteed that he offered for sale; that he 
* °,^ e r e ’ * le Crittenden Coal Company, two money orders 

for foO each for an option on fifty thousand dollars’ worth of guar- 
anteed securities to I* guaranteed by the American Redemption 
Company of Rochester, New \ork, which money so paid was wit¬ 
ness own money advanced for the Mutual Securities Company as 
he did not have any of the company’s money in hand at that time- 
that the reason he wired for the bonds to lie sent to the Riggs Bank 
referred to in the Government’s evidence, was simply because it. 
was customary among brokers to definitely determine that the 
securities they are to offer are where they (the brokers) can put 
their hands on them in a moment should they find a purchaser, and 
that the parties in the instance referred to had led him to believe 
that the securities were already guaranteed or he never would have 
sent for them at all; that as soon as he found they were not guar¬ 
anteed, and that he had been deceived by said parties he refused to 
consider the matter further; that lie never had any agree- 
bO ment with Lewis, Huston, or any of the companies thev 
were interested in, or with any one else, to divide fees in 
connection with any securities; that in May 1908 witness told his 
chief clerk to throw away all papers that were in his office in rela¬ 
tion to his foimer corporation business which he had discontinued’ 
that about October 20, 1908 White rented the offices in the Equita¬ 
ble building, Baltimore, and afterwards Pierce had witness rent 
offices in the Knickerbocker building; that witness directed his 
stenographers to make lists of persons corresponding with the Mu¬ 
tual Securities Company at the suggestion of said White that he 
send him lists of the names and further because witness desired to 
later send patent circulars to them all in his patent business- that 
he did send lists to said White in New York; that he has no knowl¬ 
edge of any of the lists reaching Lewis or the National Trust Com¬ 
pany or the Enterprise Trust Company; that he did not say to his 
stenographers that he came from New Vork, but did say that he had 
l>een in the large office buildings in New York and that none of them 
bad such bad elevator service as did the Equitable Building in Balti¬ 
more; that witness did, as a matter of fact, have ten or eleven sten¬ 
ographers under him in Washington at one time; that witness never 
told Lewis he was connected with the Mutual Securities Company, 
nor concealed his connection with that company from anv one* 
that witness rented the office in the Knickerbocker Building re¬ 
ferred to just before he sailed for Europe, renting the same for said 
Pierce, said White having withdrawn from the company as Pierce 
explained to him, and that the receipt for the rent was taken in the 
name of said Pierce because said Pierce was the actual renter of the 
office; that witness had no thought of representing himself as 
Pierce because he was known on the floor above m the verv same 
building, that, returning, witness sailed from Europe .April 
61 28, 1909; that while he was in Europe witness had a list of 

every guaranteed security and offered them for sale to bank- 
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ZZfTi Berl ] n an<1 1 London > ‘he names of said bankers being 
KePs that LTi n h7^ t u at J he |! I>0St office inspector^Keene told 

accommodate !he busS’ oT U^Xe^hTS 40 

>t had not been intimated to witne. that t wai umier tv^! 

^ pf '>* denial’whkhhTdid to^plS office in^e^'wlC 

lanager of said company, was because witness was not at all proud 
of having been connected with the affair, as he had not rLeivfdhk 
salary ; that witness did not actually sell theguaranteedScPritiPs 

York 'tivio^ >0 f ra ^ 'hat. since Ijcmg indicted witness went to New 
} ° k , ' V ce ta fin<i " h*te and Pierce and inquired at 20 Broad 
(street, their former address, but could not locate them- and th^ 

11* lOORi* 6 ^ C0Unse , \ ad P re P ar ed an affidavit for him on May 
,1908 in iespouse to charges tor alleged improper use of the mnila 

s,S"nf. i, ‘K h * i i ** n th T"»“^ 

tne * s ," le newspapers and newspaper clippings showing his 
adverusements previous to that time w^ deftroyed Lon 
cro^-examination, witness testified that he last saw wEite 
■ u n* n ehruary, or about February, 1909 at the Caswell Hotel 
in Baltimore, at which time White did not go to the offiro of the 
Mutual Securities Company; that he last saw Pierce a L davs 
after witness returned from Europe at the Club Hot^l in Raiti™ ^ 
about May 16th; that he first sa£ Wh!f e ^ 

been in correspondence with him for about a month and White 
a^ked him if he would take charge of the Baltimore office for a time 
until he or Pierce could come down and take charge of if them 
selves; that White and Pierce were both then presen?- that witness 
agreed to do so for $o00 a month; that prior to that time witness did 
not know any one who knew White or Pierce, they having he^d of 
witness through his advertisements; that they paid him $500 to 
open the offices and then later gave him $400; that at this time wit- 

z: r p -r t,ce nnd - h i s Tr ation business 

that after witness was indicted he tried to get a hearing before the 
District Attorney and wanted to get White and Piercf before the 
District Attorney for that purpose, but he could not locate either of 

h n Z: ."ffi neSS w m t d t "'° n ! el i who had once met White and Pierce 
in his office in \\ ashington before witness took charge of the Mutual 

S Tml Com 5 a ^; that witness has n °ne of the correspondence 
with White and Pierce as it was all destroved • that it IT "v 

*900 0, ™, U,. Mutual S*uH,i« cSgw i£H, 

5—2299a 
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—t given^.uessby WJmc and Pierce, and witness sent the ac¬ 
counts therad to said \\lut« and Pierce; that White and Pierce 
®,. without paying witness three months’ salary, or $1500 

which they owed lnni; that witness undertook to otter securities for 
i lost corporations lie incorporated, and sold stock (not guaranteed) 
* a , l ^ u P e of mshuices, which instances witness did not remember 

^ d ,' d , h , e . reni ? mb f r t<- "horn he sold the stock; that the reason he 
had stated in Ins letter dated lebruary 15, 1908 to Austin Curtin— 

.... ‘I y plun ) or selling securities is not an experiment, it is 
3 ! .‘ hnnly established success”—“It is the foundation of my 

business It has sold securities others have tried to sell 
or years was that the plan was a success, although he personallv 
lmd never sold stock thereunder; that prior to engaging iiftlie bu«i- 
ness of offering guaranteed securities, and while conducting this 
former business above referred to, which he discontinued witness 
wrote a letter stating- “If you place your securities with ™ 
he> will be advertised in a strenuous manner, just as though 
they were the only ones on my list. I will go over all the 
recent inquiries now on file and those daily coming in and 

CkW n< fnr“ , T nptl °" °‘ tlle <01 "P an >' to all those who are 
ooking for such an investment. 1 will also send a complete 

description to those of my representatives who are in a Wb 

tion to help me lin<l a cash buyer for this stock. These and 

other things I will do that no other solicitor is in a position to do 

requiring an immediate outlay, and liecause of this outlay I shall 

require a sum 1 retaining fee as a matter of protection ”• ‘that wit- 

ness explanation of the statement that he was in a position lo7o 

“trade 0 te?k” er th , r ,f l r " a r 'i |,osi,io " ,1 " was lhat it was merely 

to CurUn k . explal . l! ". l,m ,lf ‘he statement in his letter 

o Curtin My iates of coin minion are already very low and I 

feel I shall have to increase them in the near future, for they some¬ 
times hardly justify me in making quick sales of stock* I have to 

“tradeTalk”Ml?it*"^'t ‘° d , ‘»tisfaetorily"-was that that wa/als^ 
trade talk that witness had, as a matter of fact, expended more 

money than he was getting out of it. but that he had P never 3e 

quick sales of stock; that during the time witness offered securities 

tha were not guaranteed, he received circulars showing the adW 

bility of offering guaranteed securities from compani^Vll oxer the 

country; that as early as October 21, 1904 witness’ letter- 

64 head had the words “Stocks and Bonds guaranteed tmd 

nr hnni* a tf\ ' >U 10 ' " "?* ‘hen offer for sale guaranteed stocks 
or bondsj that it was not until vcaiN later flint i lor i . ** ... 

toiinMivi..1,..Swtit to 

companies so as to really embark in the business of sell^eTlar 
anteed securities; that witness met Lewis in 1906 or 1907 fnCon¬ 
nection with some legal work, and witness understood that Tewia 
w^abroker; that he saw Lewis seldom, but went on a huntin^trin 

pany; that from the beginning down to the DreamtC™ hf ?K 
never sold any stock except in two instances, and in such instant 
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the stock was not guaranteed; that he did not investigate the Na¬ 
tional Trust Company, but relied on Huston and Lewis; that he 
wrote the Cresco Corset Company that the National Trust Company 
was satisfactory to him; that he telegraphed the Cresco Corset Com¬ 
pany “We have investigated National Trust Company; satisfactory 
to us; arrange immediately; advise.”; that witness was satisfied with 
the personnel of the company, and Lewis had stated to him that a 
substantial amount of the capital was paid in full, and that all of 
it had been subscribed; that he also relied on Huston being con¬ 
nected with it; that he had read the prospectus of the National Trust 
Company; that he never made further inquiry of the National 
Trust Company; that he had offered the stock of the Tropical 
American Banana Company in 1007. personally; that he never in¬ 
vestigated said company; that in 1908 he wrote to the Tropical 
American Banana Company under the name of the Mutual Securi¬ 
ties Company, in answer to their letter to said Mutual Securities 
Company replying to its advertisement, in which letter he offered 
to handle their stock if guaranteed, but witness did not disclose 
bis name or his connection with said Mutual Securities Com- 
65 puny in writing said letter; that witness notified two com¬ 
panies who had their securities guaranteed by the National 
Trust Company to send their securities to Washington, and he did 
not then have a purchaser in view; and that after nine months of 
urging persons to have their securities guaranteed, during which 
time he had sold no guaranteed stock, he sought in a further in¬ 
stance to have a party have his stock guaranteed so that he could 
offer it for sale. 

And thereupon the defendant Dufour, further to maintain the 
issues on his part joined, produced other evidence tending to show 
that he bad made efforts to sell securities entrusted to him, both 
by advertisements and circulars, and also other evidence tending 
to prove that White and Pierce called upon defendant Dufour at 
his offices in Washington before witness’ going to Baltimore. 

And thereupon the defendant Dufour rested. 


66 And thereupon the Court gave to the jury the following 
instruction at the request and on behalf of the Government: 

“1. The jury are instructed that to constitute a conspiracy it is 
not necessary that two or more persons should meet together and 
enter into an explicit or formal agreement for the unlawful scheme, 
or that they should directly in word or in writing state what the 
unlawful scheme is to be, and the details of the plan or means by 
which the unlawful combination is to be made effective. It is suffi¬ 
cient if two or more persons, in any manner or through any con¬ 
trivance, openly or tacitly come to a mutual understanding to ac¬ 
complish the unlawful design. In other words, where an un- 

67 lawful end is sought to be effected, and two or more persons, 
actuated by a common purpose of accomplishing that end, 

work together in any way in furtherance of the unlawful scheme, 
such persons become conspirators, although the part which any one 
of them is to take in the conspiracy is a small or subordinate one. or 
is to be executed at a remote distance from the other conspirators .’ 1 




EVERETT DUFOUB VS. UNITED STATES OP AMERICA. 

iou^l g Zn D a g n/^ Which ^instruction the defendants, by their 

same in itlZZtl eXCepted ’ 8nd the Court "°*« d ** 

thereupon the Court gave to the jury the following instruc¬ 
tion at the request and on behalf of the Government: 8 

“3. The jury are instructed that a particular conspiraev mav not 
be susceptible of proof by direct testimony. The fact of the comb" 

“"rs tt, 1 ' p-jww <r r *«' u» *«« oi £" v. 

ir.u parties in such combination and the relation of these acts to 
ea< b other, and their tendency, bv their united effort to nmrWo 
.onunon result, if such proof fa sufficient to Ae mfnl of P t ftn“ 
In other words, if you find that the acts of the parties charged Yere 

heVor",m'mation < b ® < i™ nJ ! na,< * of ea <h other and directed toward 

menu" eol l ' l <nn ." nal I H ' r pose charged in the indict, 

the various r .riH f r <ons > ,1 ? t '- v ’ - vou are Justified in finding that 
tne \arious parties performing these several and respective acts were 

engaged in a conspiracy to produce the unlawful result although 

here may be no direct evidence before you to show that sueh Z! 

nimwN» r en,er 7 , i "J 0 an y agreement to accomplish such unlawful 
P po e, provided that the acts which you find to have been per- 

68 suchisp,Wy.’ ;0Ur mindS ’ heyOUd 8 reasonable daub ‘- of 

to the granting of whicli said instruction the defendants bv th#>ir 
ITet’fimifmL 6SeVeraI,y eXCepted ' and " le Court noted the 

,d m ! the C° urt P ave >o the jury the following instruc¬ 

tion at the further request and on behalf of the Government 

is Hot necessarv fZth?™* 0 * " m ‘. " U,ler "‘ e present illd iGinent it 

r .“it mis ly r r ve,l ^ ny rk b - v ~ 

_ \ i , e . ma , it is suthcient if thev are satisfied bevond i 

easonafile doubt, that the defendants, or anv two of them’ <^nsp re<‘ 

fi! • j ",' alls ,n an , at, empt to defraud, in the manner <le«'rifK>. 
with sr^h!vi^ a " y ,ICP ° Si,ed “ leMer therein a »«ged, 

to tlie granting of whicli said instruction the defendants bv th^ir 
ZZln S,£e? ere Severa,ly eXCepted ’ and the Court noted the 

jury "its ‘ftr " ,e defendant< re <iuested the Court to instruct the 

essiirv thafyou shaVfim/fhe a " < ’ M<> : 1 T U,e , indictment «t is not net- 
s \ oil shall find the same to have been established hv Hironf 

testimony produced before vou, but you mav find th** /•' 
cumstances disclosed hv the te timonv l in , the , sa . lne fro, 1 11 «r* 
you may, iron „t ZZStlPZ'' "f 

of ate „ further far, .blrft tylS 
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sonably be inferred from such proved fact; but from any fact 

69 so found by inference from any proved fact, in manner afore¬ 
said, you may not infer any other or further fact. Ac¬ 
cordingly, even though you should find from the evidence that 
the defendants, or some of them, were acting simultaneously in the 
use of the United States mails, in relation to the enterprise or enter¬ 
prises, operation or operations, of the companies, or some of them, 
named in the indictment, as disclosed by the testimony, and should 
infer from the fact of their so acting that they were so doing in pursu¬ 
ance of an agreement or understanding to that effect, you yet may 
not from such inferred fact of an agreement or understanding alone, 
draw the further inference that such agreement or understanding 
was such as is by and in the indictment alleged and described, or 
any otherwise fraudulent or corrupt; but in order to find any par¬ 
ticular one of the defendant* guilty you must find, independently of 
any inference from the fact of such agreement or understanding, (if 
such you find), and beyond a reasonable doubt, that the said agree¬ 
ment or understanding was in fact as aforesaid.” 

but the Court refused to so instruct the jury, to which refusal of the 
Court the defendants, by their counsel, duly excepted and the Court 
noted the same in its minutes. 

And thereupon the defendants requested the Court further to in¬ 
struct the jury a* follows: 

“The charge of the indictment is that the scheme alleged to have 
been devised by the defendants was a scheme to defraud out of their 
money and property such persons, firms, companies and corporations, 
as the defendants might cause and induce to apply to the defendant 
Lewis, or the defendant Huston, or any of the companies named in 
the inrictment, to have corporate stocks, bonds or securi- 

70 ties guaranteed, with the intent to appropriate to themselves, 
the defendants, without their giving anything of value there¬ 
for, the moneys paid by such persons, firms and corporations. The 
allegation of the indictment that such was the intent of the defend¬ 
ants is material and necessarv to be established, to vour satisfaction, 
beyond a reasonable doubt, before you can find the defendants, or 
any of them, guilty.” 

but the Court refused to so instruct the jury, to which refusal of the 
Court the defendants, by their counsel, duly excepted and the Court 
noted the same in its minutes. 

And thereupon the defendants requested the Court further to in¬ 
struct the jury as follows: 

“The jury are instructed that in determining the question whether 
or not the conspiracy charged in the indictment has been proved 
they are not at liberty to take into consideration any statement, act, 
conduct or declaration of any of the defendants as against any other 
than himself unless made in the presence of the defendant sought 
to be charged thereby, until they are first satisfied beyond a reason¬ 
able doubt by independent evidence of the fact that a conspiracy ex¬ 
isted between the defendants or any two of them. The existence of 
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^nn.,r >n 'li' rat ' V ? ust he proved by other testimony than such state- 
ents, acts, conduct or declaration, and if independent of such state 
meats, acts conduct or declaration there is not sufficient proof of the 

<°. . . 

l,nt r° 7 i , n " t , n,< t * he jur >’> to w hich refusal of 

71 t p (' r n L ®, d f f f. ndunte - V (heir counsel, duly excepted and 
l11 ^ no . e< ^ le same in its minutes. 

/1 J 10 following prayer was also requested on l>ehalf of the 

( .o ernment, and was granted by the Court: 

has wilfidlv ’r if j ,r, | u ' te< * 'hat 'f they l>elieve that any witness 

not rpi i ,es,, fied falsely to a material fact about which he could 

of drf '" d “* 

j .itfit/.n'o !'* rX are instructed that the fact that a conspiracy may 
e fficult to prove does not lessen the degree of evidence necessary 
- stify a conviction. Whatever may he the character or quality 

he SThl; pr, ! 0f '*^" d 11 rea-nalKK 

/ me iaet tnat the defendants agreed toirether Tf tliA »mi, 

short of that your duty would be u, acquit ” " Pr °° f fdls 

mtMint tlcit^stato^nf doubt* as used in the instructions, is 

coi“"derat/on of .m ‘^/"^whicl. after the entire comparison and 
0 ." ll1 'he evidence loavas the minds of the jurors in 
that condition that they cannot say that thev feel an abiding ™ 

Mction to a moral certainty of the truth of the charges' a certainty 
that convinces and directs the understanding and satisfies the rea- 

upon U h. ’ JUdgnient ° f ,h0Se W,,,> are bo " nd to ao * conscientiously 

reasoiiahle ZiZf T tn ' rie,] * hl " 'here must 1^ proof lievond a 
iea.on.iljl© tloubt of the conspiracy charged in the indictment and 

that »hile this charge need not la> proved by direct testimony 

- -> hut may be proved by circumstances, yet it must S’ 

To pro\e it by circumstances those circumstances nmst ts> 

«. T he jury are instructed that a conviction can onlv la, l,„a 
e'rcjtmstantial evidence when the cin umstances il 

l"" 11 1,1 . ' c B»..h of the a,fused as to leave no reasonal e exn a, . 
"°" consistent with the theory of innocence. P 

fo warrant a conviction on circumstantial evidence the existenee 

of mculpatoiy facts must 1 k> incompatible with the innocence of the 

accused, and incapable of explanation upon anv other reasonable 
hypothesis than that of his guilt.” ' reasonable 

The following prayers were requested on behalf of the defend,. 1,1 
Lewis, and were granted by the Court: icfemlant 
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1. “While the indictment states that the defendants conspired in 
devising an alleged scheme to defraud, as therein defined, the offence 
charged upon the defendants is not the having conspired in de¬ 
vising the said alleged scheme, but the having conspired to use the 
United States mails in execution thereof.' The essence of the stud 
alleged scheme, as defined by the indictment, is the representation by 
the defendants that the certain companies mentiond in the indict¬ 
ment, or some of them, were regular guaranty companies, that 
certain persons were officers thereof; and that the said com¬ 
panies were properly and adequately capitalized and equipped 
to guarantee stocks, bonds and securities of other companies 

or firms, whereas certain of the persons so represented 

73 to be officers were not such, and the said companies 
were not so capitalized or equipped, as aforesaid, and 

the guaranties of the same, when procured, would be and 
were of no value to those procuring them, and it was the intent 
of the defendants to appropriate to their own use, without giving 
anything of value therefor, the moneys paid by those applying for 
such guaranties. Accordingly, in order to find any one of the de¬ 
fendants guilty, as charged in the indictment, you must find from 
the evidence, beyond a reasonable doubt, that such defendant had 
knowledge of the said alleged scheme, and knowledge that the said 
representations concerning the said companies as aforesaid were false 
in the particulars, or some of them, aforesaid; and, unless you so 
find as to a particular defendant, your verdict as to such defendant 
should be not guilty.” 

2. “Although vou may find from the evidence that the United 
States mails were used in furtherance of the enterprise or enterprises, 
operation or operations, in which the companies named in the in¬ 
dictment, or some of them, were engaged, as disclosed by the testi- 
monv, such fact alone would not make any one of the defendants 
guilty, as charged in the indictment, but before you can find such 
defendant so guilty you must further find from the evidence, beyond 
a reasonable doubt, that he had knowledge both of the scheme 
alleged in the indictment and its fraudulent character as alleged, 
and also of the intended use of the said mails in execution thereof.” 

4. “Should you find from the evidence that, the defendants, or 
some of them, were acting simultaneously in the use of the United 
States mails, and were so doing in pursuance of an agreement or 
understanding in relation to the enterprise or enterprises, 

74 operation or operations, of the companies, or some of them, 
named in the indictment, you yet may not find any one of 

the defendants guilty as charged in the indictment unless you fur¬ 
ther find from the evidence, beyond a reasonable doubt, that such 
defendant entered into such agreement or understanding corruptly, 
and with intent to defraud, as in the indictment alleged.” 

6. “Testimony appearing at the time of its admission to affect but 
one of the defendants alone has, from time to time, been admitted 
by the Court. Tn even’ instance, such testimony was admitted as 
applicable to such one defendant only, and is not to be applied to 
anv other of the defendants, unless made applicable to him by other 
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and independent testimony, and, in the absence of such other and 
independent testimony, its application must lie limited bv vou to 

res P e ® t,n 8 w| iom it was originally admitted.' Accord- 
g\, m the case of any such testimony, vou may not consider the 

from iff apP , 1Ca j e . U) , an >' such °*her defendant, unless vou find 
. . , e nlence that he, in fact, was party to the conspiracy alleged 

by the indictment, and that such testimony had relation t mi aef or 
acts done m pursuance of such conspiracy ” 

Of i'J T h e presl "", |,li : m » «*li of‘the defendants is innocent 
of the charge made by the indictment. This presumption™™, 

evhlw? ea<h ' loft '"dant throughout the case, and in the absence of 

and the K U ^ C,e "- t overcome it. is conclusive of his ... 

d the burden is upon the Government to overcome it bv snHi 
ciently countervailing evidence. Accordinglv, until you are con- 

d \io?ran l all7h OIUll,1 f ,1<m . bt > afu “ r "e'shing this presump- 
non, and all the evidence m the case, that the charge of the 

to indictment is made out against any particular one of the 

defendants, such defendant is to la- considered bv vou a* hum- 

cel * > “O'! y°“ r verdict as to him should he not guiltv * 

in the • !?• °. ttenc ? ,lel,ne, 1 1 b >’ 'be law of the United States mentioned 

L United’^'r ’. na, , ,,e ^ T ti0 ", 548 °’ of the Revised Statutes of 
tne L lined States, as amended, as the same existed at the time named 

mOieindietmentand to commit which the defendants are cl. rge 
with having conspired, was and is the placing, or causing to be ulaced 
anv letter m any post office, branch post office, or -tivet or hotel 
ietter box of the United States, to I* Uni or delivered bv Ihc no?. 
ofhee establishment of the United States. Each act charged bv the 
indictment upon the defendants, as done in execution of the con 
spiracv alleged m the indictment, is the placing, and causing to be 
placed, in the post office of the United States at Washington "in the 
District of Columbia, a certain letter for the purpose of mailing 
Aceordingh- unless you find from the evidence, bevond a reaSm 
able doubt, that one such letter, described in some count of the in¬ 
dictment, was so placed, or caused to l»e placed, vou must find the 
defendants, and each of them, not guilty on that count.” 

1 ). I nder the indictment, and upon the testimony produced 
heft,re you you may not find one of the defendants alone guiltv ” 
None of the foregoing prayers offered by the Government and by 
the defendants were read by the Court to the jury but the Court 

"> at counsel nl, R ht rea <[ «*•<! prayers to them in argument 
And thereupon counsel for the Government and the defendants 
respectively addressed the jury. u 

76 And thereupon, the arguments of counsel to the jury being 
concluded, the Court charged the jury as follows ‘ 8 

Gentlemen of the jury: The cover of the statute book infolds 
within its leaves a great diversity of sections identifying and definin', 
cnnift,. A crime, of course, is an offense against the United States' 
The legislature, recognizing that efforts directed towards the com' 
mission of crimes although unconsummated, are likely to menace 

whichVwiil read : 6 ? °° la fabn °’ ha " enncted a particn,ar ^tion 
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‘If two or more persons shall conspire to commit any offense 
against the United Suites, and one or more of such parties do any 
act to effect the object of the conspiracy, all the parties to such con¬ 
spiracy shall be liable to the penalty imposed.* 

It is not the claim of the Government that the defendants at the 
bar are guilty of any offense save the offense identified by the sec¬ 
tion which I have just read; that is to say, the offense of conspiracy. 

You observe two elements as essential to guilt of that offense, as 
I have read it from the statute: First, that two or more shall have 
conspired to commit a criminal offense. Second, that one or the 
other shall have performed some act toward the consummation of 
the conspiracy. 

The Government, undertaking to charge, is required to be particu¬ 
lar in its charge. It is particular in the indictment which is the 
foundation of this prosecution. 

The indictment charges in detail, in each of its two counts, the 
manner in which the Government claims that the defendants have 
violated the section which I read. The indictment charges that they 
agreed to commit a particular offense which the indictment names, 
and that after they agreed to commit that particular offense certain 
of them did acts which tended toward its consummation. 

The offense which the indictment charges them with liav- 
77 ing agreed to commit is that which counsel in the course of 
the debate have referred to as the offense of misusing the 
mails of the United Suites. I will read for your information the 
details of that section. So far as it pertains to the inquiry before 
you, it is thus: 

‘If any persons, having devised any scheme to defraud by means 
of the post office establishment of the United States, shall, in execut¬ 
ing such scheme, place or cause to be placed any letter in any post 
office of the United States to be sent or delivered by the said post 
office establishment/ he shall be punished by a fine and by an im¬ 
prisonment that is therein specified. 

You observe there a section which identifies an offense, a crime 
against the United States. The charge of this indictment is that 
these three defendants at the bar conspired to commit that crime, and 
that after they conspired to commit it, they did certain acts which 
tended toward its consummation. 

The only difference between the two counts of the indictment is 
in this respect: Each charges against the three defendants having 
made the same agreement. Each count charges against the defend¬ 
ants that the act or acts which it is claimed by the Government were 
perpetrated in an effort to carry out the common agreement were 
different acts. As to their details, more later. 

You have observed, I take it, from the phraseology of the section 
which I first read, the necessity not only of charging but of proving 
to the same degree of detail and certainty that after the unlawful 
agreement was made, if it was made, some act shall have been per¬ 
formed bv one or the other of the alleged conspirators, before the 
offense of conspiracy as defined by that section can have been com¬ 
mitted. This indictment in each count charges in great particu- 

6—2299a 
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_ lmit^ of detail the method of the scheme which the Govern- 

“ i“® } urges as having been agreed to by the three defendants 

for defrauding by the use of the mails. It proceeds further 
with respect to the other allegation which is necessary; (haisto-sv 
an allegation that having made the agreement, some act was done 
looking toward its consummation. As the act which the Govern¬ 
ment relies upon, it charges in the one count of the indictment that 
two certain letters were caused to be mailed. In the secondcm?, 
of the indictment it charges that two other different letters were 
caused to be mailed—relying, as it does in the case of either and 
each count with respect to the overt act to be charged and prove 
that that overt act consisted in the mailing of certain letters in the 
manner described in the indictment 1 10 

P'&ot't't&S" 1 . . by U» 

Now for an understanding in detail of the nature of the phrase¬ 
ology employed both by the statute and by counsel so that vmi 
may be clear with respect to that: counsel, so mat you 

If we would describe an agreement between two or more for the 
doing of a lawful act, it would Ik> short to call it a contract It 
would be a contract. If we were undertaking to identify agree¬ 
ment between two or more to do an unlawful act, it would be short 
to call it. a conspiracy. There is no other difference between the 
significance of the two words. A contract is an agreement between 

liw°fui r T? n d ° acl wl,ith ,he lil "' limits to be done; it is 
lawful. A conspiracy is an agreement between two or more to do 

an unlawful act. So there is no terror in that word. It is plain 
Inasmuch as men may agree either through particular words ex¬ 
press phraseology, or by implication, bv tacit, assent to their eon. 
tracts, and thus bind themselves to contracts, so men may tie them- 
selves to an unlawful agreement. It is not necessary, in' order that 
me shall be agreeing to do an unlawful act with another that the 
two shall have come together and in express words made known to 
each other the purpose that was in the mind of each No 
c9 more is necessary than that the minds of at least two shall 
ha\e understand!ugly come together upon a common desien 
mutually assented to by both, each understanding the existence^ 
tie assent of the other. If you have that kind of a meeting of the 
minds, followed by co-operation, you have an agreement which is ™ 
much a conspiracy as if it were written down in the character of 
the alphabet. There must, however, lie the agreement—the meet- 
ing of the minds. \\ bother it bo expressed hvonpn 1 

by the method I have already pointed out is'immaterial ^ ° r 

W hat would amount to defrauding bv the use of the .9 

because that is-the nature of the agreement that these defendants are 
charged with having entered into. ueienaants are 

draw n dl > linc,ion 1,e,wee " ‘he nature of a represents 
tion which concerns a fact, past or exwtont o.wi n„ ^ representa- 

concerns the future. No man can make a’representarion^bourS 
which is yet to come. That is mere speculation.' No nmn ^n make 
a representation save he speaks concerning a fact which has either 
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transpired in the past or exists in the present. No matter what he 
may happen to say about the developments of the future, that can 
not be a representation. That can be no more than the expression 
of an opinion or a hope—in short, no more than speculation. 

When the indictment is scrutinized with a view to the ascertain¬ 
ment of the nature of the scheme to defraud which the Government 
charges as having been entered into by the three defendants, it 
perhaps might well be said that there is more of detail set down in 
the indictment than is necessary to be established in order to warrant 
the conviction of the defendants. I shall deal only with so much 
as is necessary to be established. 

In short words, it is stated that the defendants agreed to use the 
mails for the purpose of representing to divers persons, with a view 
to obtaining their money through the representations— 

80 (1) That the National Trust Compapny, with offices at 
1421 F Street, had a full-paid-up capital stock of One Mil¬ 
lion Dollars. The indictment charges that that representation was 
false; that it was not true. 

(2) That one Moulton was the trust officer and a director of said 
company. The indictment charges that that was false. 

(3) That Polk and Gray were directors in said company. The 
indictment charges that that was false. 

(4) That Huston was president and a director of said company. 

(5) That Lewis was secretary and treasurer of said company. 

(6) That said company had a corporation department, of which 
said Lewis was manager. 

You observe from the details of each of those six items that a 
representation upon the point there stated would be a representa¬ 
tion of either a past or an existing fact. In another part of the 
indictment, on other pages, certain statements are made about what 
Dufour promised he would do or could do in the future. There you 
have the distinction between an expression concerning an existing or 
past fact, and a mere promise with relation to the future. The 
one can be the basis for a fraudulent scheme; the other can not. 
That is to say, any false representation can be the basis of a fraudu¬ 
lent scheme. Any speculation that turns out incorrect can not be. 
You are not, however, to understand that there is no view in which 
you are entitled to consider what, if anything, Dufour may have 
said or may have written with respect to what he proposed to do; 
because you are entitled to take into consideration everything that 
a man may have said or may have written when you are engaged 
in the effort to come at a correct understanding of what his intent 
was at a time in question. 

81 What I am now endeavoring to emphasize is that the 
Government has charged in this indictment that it was agreed 

by these three defendants to make these six representations of fact 
which the Government claims were false, and to make them 
through the mails. If they did agree to make any one misrepre¬ 
sentation of fact which is charged in the indictment, and to obtain 
money through using the mails to carry that representation to a 
citizen, then they are guilty of having agreed to a violation of the 
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section charged in the indictment, although you may find that they 
did not agree to any more than one of the misrepresentations. In 

(A h , e l” ° r( S ’ whl e the * ’Overnment has charged them with agreeing 
make six misrepresentations, it is only necessary that the Govern- 

l'rovided*'(hnt^ fa< ’* , a S ree d to make one misrepresentation, 

provided that misrepresentation that thev agreed to make was a 

misrepresentation of a .natter of fact, as distinguished from a mere 
lying promise about the future. 

1 „l h ^ 1 sai(l , that , . llere is ,nore of detail to be rend in the indict- 

of the del ' erh, 1 , t'1 ne< ' ess "c v - ''i l,e P roven - In view of the scope 
of the dela te m which counsel indulged, it mav be of value for vou 

throughout your deliberations, to know that'the question of'the 

guil or innocence of the defendants does not at all primarily de- 

J e ul upon whether the ultimate scheme of guaranteeing stocks and 

>onds was valid or invalid, lawful or unlawful, legitimate or ilferiti- 

nate, or successful or unsuccessful. Thev are not charged with 

lmung evolved and undertaken to execute a fraudulent .scheme to 

guarantee securities. They are charged with having agreed to 

falsely represent facts to citizens in the course of a scheme (it. is 

immaterial whether it is a lawful or unlawful scheme), intendin'' 

srtesS sr.* - '«•>.'»* 

Therefore you can regard as a matter of secondary concern 
s > ? le ! h ? r °\ not t,ie ultimate scheme of depositing a primary 

82 f : n(1 for purpose at the end of ^i stated interval, of pro- 

dining another fund, will do it or will not do it That i« 1 
matter of mere secondary concern in this case. 

1 on must, look to the evidence, and all of it with resroct tn thn 

ing XthepTfuirV - 11 ° f th ^; ,efe,,d i ,n H with a view of P ascertain- 
ng wnethei a full, fair, candid consideration of all the evidence in 

he case impresses yon with the conviction that either anv two of 

nhed Tha th 1 ^ °V he i ni m l<1 i ,in asreeincnt * eith er express or im- 
J . ' 1,1 * *e . nii| d- s should be used for the purpose of makimr 

alse representations (any one of the six charged in the indictmenO 

to prospective customers for the purpose of procuritig their monev 

>.\ ledMin of the false representations. Then, if vou find that ngree- 

nent to have existe.1. you must look further and ascertain whether 

11 it *°i 0 ' er, l a °fs, or any one of the overt acts, charged against 

Proven ’" “ e " hpr ° f the counta of (l 'e indictment, has been 

With respect to the first count of the indictment, the overt acts 
charged are two ... number. That is. those that ren ahi or ym.r 
consideration are two ■» number. One of then, was stricken out 
because Uiere was no evidence which satisfactorily proved it The 

O bo n aileT'to the Sn arC a . IIe « a ‘ions'that Lewis caused 

exliiliit 188- nlsoih f 1 ’ °T y v “ le " Pr which is identified a» 
exhibit 1K8, also that he caused to be mailed to Wright the Presi 

s e, ^hib?Sl 3 reSC Th? We, # Co V ,po . ,,y - ”V “WWt which !; identified 

. * -Id. The overt acts charged in the second mnnt 

!‘Hn^d m t en i and TT ain ^ g f ° r your cons ideration are that Lewis 
oa D>ed to be mailed to Kara the letter which is known as Exhibit 
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cause d t° be mailed to Karn the exhibit known 

as 167. 

Tf you find the unlawful agreement to have existed, while it is 
necessary for you to find that an overt act charged in the in- 
oo dictment was committed, it is not necessary for you to find 
that both the overt acts charged in either count was com¬ 
mitted. . It is sufficient if you find that either one of these letters 
named in either count of the indictment was caused to be mailed by 
Lewis as the indictment charges. The indictment charges that he 
caused it to be deposited in the City Post Office at Washington; and 
the reason the Government has to prove it is because it does charge 
it. That is all. If it had charged that it was deposited in a letter¬ 
box, then it must have proven that it was put in a letter-box. But, 
as I have said, the Government has charged that Lewis caused to be 
deposited each of these four letters. Now, mark you, the Govern¬ 
ment relies on the proposition, and the indictment states it, that 
Lewis caused it to be deposited in the Post Office at Washington. 
If you find that Lewis prepared a letter for mailing—I should not 
use the words “prepared for mailing/’ perhaps; they require too 
much; but if Lewis caused a letter to he written for the purpose of 
mailing it (any one of the four described in the indictment), and 
if Lewis caused that letter to he deposited in the street-box in ques¬ 
tion, and then, through the ordinary processes of the Post Office 
establishment, that letter ultimately came into the Washington Post 
Office, then Lewis caused it to he deposited there independent of 
whether he knew it would get there or not. That is utterly imma¬ 
terial. It is not necessary in order to justify you in reaching the 
conclusion that he caused it to he deposited in the city post office, 
to he able to trace in detail the steps of the process which carried 
the letter to the post office. It is only necessary that you should 
be satisfied from all the evidence on the point of the ultimate ques¬ 
tion: Did he cause it to he deposited in the post office at Wash¬ 
ington. If you are satisfied of that, it is immaterial whether you 
are satisfied upon the point of the details as to how it got to the Dost 
office after it left his office. 

Something has been said in your hearing concerning eir- 
84 cumstantial evidence. Circumstantial evidence is, as any 
other evidence well recognized by the law as a legitimate and 
appropriate method of proof. The only danger that a jury need 
guard itself against in the consideration of circumstantial evidence 
is that it shall not attach to a fact which it finds to be proven, an 
inference which that fact does not naturally earn . If you happened 
to he transported to an otherwise inaccessible snow-ciad mountain 
peak, and there before your eyes in the snow was a human foot-print, 
the protests of a multitude that human kind had never reached 
the height would be unavailing. But no one from this hypothesis 
could tell whether it was the foot-print of a man black or white. It 
exerts no probative force upon that point. 

Having in mind, then, that the difference between direct and cir¬ 
cumstantial evidence is that instead of taking the word of a human 
creature as to a fact, you take the word of another fact, assigning 
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to the first fact the natural inference which it sinmests m n,„ u 
m.n,! be careful not to pern.it your minds lo^earn^o fheT 
lief of the existence of a fact which rcallv is not indicated hv lb! 
iMer.ee of a first fact which you find to be'established bv the evident 
The defendant Huston has availed himself of the privilege whteh 
he low accords to all accused of crime of bringing evident tendiim 
t * prme a good character—not. at all upon the theory that men of 

fnasinuch as the indictment charges a conspiracy an agreement 
. a£r£ ttt at ,east tWO " re because no less 

Si> 11 is . appropriate for you to find, according to the state of 

..greed as pointed out already in this charge then there i 

general verdict of “not guilty” with respect"^ alf ibree * * 

•As to the degree of certainty to which the proof must m . The 
Ian has too deep care for human lihertv to suffer a citizen in'l^ JL 

S if/.;,' SL, l: ffi" 1 ™""- “ vo„ 

In human affairs absolute certainty is not always 

tl.ey find that there are only strong suspicions of guilt then"the only 
.sifc course is to acquit. i-'' 1111 ? ***en me onu 

In dealing with cases wherein circumstantial evidence is relied 
pon. a good course for the jury to adopt is this: determine fro. 
the evidence the facts. Tf the facts which you find to have existed 
and which indicate guilt, can be reasonably and fairly reconciled 
w.th innocence that is to .say, if those facts'can exist and innocence 
can exist aW—then the jury ought to acquit. But if the facts 
which you find to exist cannot exist and at the same time the de 
fendnnt m question be innocent—that is to say if they arc 
s,stent, so that they cannot be reasonably reconciled^Sh W. inZ* 
cence—then it is vour duty to convict 
Jn conclusion gentlemen, the law of your country resigns 
itself into your hands for its maintenance, its execution and 
Jts support, to be maintained in proportion as it is executed and to 
be overthrown in proportion as it is permitted to fail; to fail alike 
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in the conviction of the innocent as well as in the acquittal of the 
guilty; to be maintained only by the exoneration of the innocent 
and by the unflinching condemnation of the guilty. No other func¬ 
tion so Godlike is committed into the discharge of the hands of man. 
Approach it without fear and without favor; discharge it with that 
unfaltering and courageous strength which is the heart of justice.” 

Each of the foregoing exceptions taken by the defendant Dufour 
as set forth was taken severally, and w T as duly noted by the Court in 
its minutes at the time, and before the jury retired to consider their 
verdict. 

The defendant Dufour also duly excepted to the action of the 
Court in overruling the motion in arrest of judgment and the motion 
for a new trial filed by him, said exceptions being severally taken 
and duly noted by the Court in its minutes at the time. In over¬ 
ruling said motions the Court said: 

(The Court:) “As to the motion in arrest of judgment, I see no 
room for any difference about the necessities of the law, as expressed 
by counsel for the defendants, in respect to the language of the aver¬ 
ments in such cases. As the Court said to the jury at the time of 
the delivery of the instructions, there appears to the Court much in 
the indictment that might have been left out. 

The indictment, as counsel suggests, opens with the averment that 
the scheme was to be executed as shown therein, and the 

87 averment that the defendants agreed to this scheme. Hovv- 
aver, on page 3 of the indictment, appears the statement— 

‘The said scheme and artifice to defraud was to be further carried 
out by the said defendants, Harvey M. Lewis and James N. Hu¬ 
ston ’— 

Then, on page G, is this: 

‘—and that by means of the divers false and fraudulent represen¬ 
tations aforesaid, they, the said Harvey M. Lewis, the said James N. 
Huston, and the said Everett Dufour, were to induce such persons, 
firms and corporations desiring to have their stocks, bonds and 
securities guaranteed, to apply to said National Trust Company, or 
to said Enterprise Trust Company, with offices at premises numbered 
one thousand four hundred and twenty-one on “F” street in the 
City of Washington, District of Columbia, for an agreement to 
guarantee such stocks, bonds and securities’— 

And further: 

‘—the said Harvey M. Lewis, the said James N. Huston, and the 
said Everett Dufour were to fraudulently convert the said fee and 
money paid by them the same persons, firms and corporations, as 
aforesaid, to the use of them and each of them the said Harvey M. 
Lewis, the said James N. Huston, and the said Everett Dufour with¬ 
out giving anything of value therefor; that as part of the said un¬ 
lawful conspiracy and in furtherance thereof, it was agreed bv and 
between the said Hanev M. Lewis, the said James N. Huston, and 
the said Everett Dufour, and in pursuance of and to effect the ob¬ 
jects of the said unlawful conspiracy, that the post-office establishment 
of the United States was to be used for the purpose of execut- 

88 ing the said scheme and artifice to defraud as aforesaid, pur- 
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pereoM^- 1S “ d C0 ' 1SpiraCy by operiin g correspondence with said 

beeVauoL th thJr ‘ he “Tf'T of '! le various P hrases that have 
been quoted there is enough to charge the three of them with having 

agreed that the L mteu States mails should be used for thlTpurDo J 

ot obtaining money by false representations of fact; and while as 

m ieb e |p.? Uj | u ! u 2. cated < ‘here is n,ucL iu ll ‘e indictment that had 
nuch better be left out, 1 think it is sufficient to charge against 
these defendants the offense oi which they have been convicted, 
liie motion in arrest will have to be overruled. 

* y! to the "'fi* 8 of . lhe to set aside the verdict of the jury 

Cmm bf °m 1 * ! Ut | s “ s,ained by suffi cient evidence/ tl/e 

Court lia» unlimited laitli in the earnestness and stability of the 

particular jury that had the determination of this case. 

V\ ith respect to the instructions of the Court in its general charge 

here was an aspect of the case which the Court had interned to cover 

greater detail than, in act, it .lid. The details as they came to 

the mind ot the Court at the moment, although, as a general uropo- 

acinol f' Ve "i"! thc - ° b ;[ rge 'V ‘ lle i ur J’> were as to the necessity for 
actual knowledge m the mind oi each of the defendants of the 

making of false representations of fact by Lewis and of mutual 
understanding between the other defendants and Lewis, with the 
mutual knowledge of the talsity of the representations that were 
being made, and the actual assent in the nature of the cooperation 
ot the particular defendants. ^ 

Xo doubt, there was ample evidence in the case shown bv 
uq me connection which Huston had with the active affairs 
89 of the enterprises, which he was closely in touch with, to 
have led him to inquire more particularly as to the methods 
which Lewis was adopting m the execution of the matters within 
Ills charge. There was ample evidence to go to the jurv that Huston 
was negligent in not having given greater attention to the details 
and there is enough evidence to render him responsible in any civil 
sun, not on actual, but merely on constructive, knowledge; that is 
to say, when a man who is in a position where there is brought to 
us mind that which would cause a person of reasonable prudence 
to investigate, the law charges him with constructive knowledge of 
what lie would have found out if he had investigated. 

The detail which I wished to impress more earnestly upon the 
jury than I perhaps did was to find whether Huston had any actual 
knowledge of the making of false representations, in fact bv Lewis 
or whether Huston did, in fact, agree to the false representations 
that, in fact, were made by Lewis. So that while there may have 
been in the case ample evidence to justify a jurv, in a civil case in 
placing Huston under the responsibility that constructive knowledge 
would place him under, it is not enough, under this statute, to render 
him criminally responsible, for, under the statutes, there must be 
actual knowledge of the fact or the agreement in fact a.* I havp 
already pointed out. 

It is well enough, easy enough, perhaps, to throw the responsibilitv 
upon juries but in thc case at bar, my mind finds itself unable to 
give judicial sanction to the verdict of the jury in finding Huston 
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guilty; and, therefore, there is only one course which the Court can 
take, and that is to set aside the verdict as to Huston, which will 
be done. 

90 With respect to the defendants Dufour and Lewis, it is 
proper that the verdict be sustained. There are established 

facts which could not have had existence upon the theory of the 
innocence of either one of them. It would be turning away from 
the ordinary processes of human understanding to say that, in view 
of the evidence the jury heal’d, there is the slightest doubt of the 
guilt of either Lewis or Dufour. 

The motion for a new trial, therefore, will be overruled.” 

And because the matters hereinbefore set forth are not matters 
of record, and because the defendant Dufour desires to have the same 
so made of record, so that he may have this cause and the rulings 
therein considered and heard on appeal by the Court of Appeals of 
the District of Columbia, he requests the justice presiding to sign 
and seal this, his bill of exceptions, and tenders same to the pre¬ 
siding justice, praying that it may be signed, sealed and made a part 
of the record, according to the statute in such cases made and pro¬ 
vided, which is accordingly done now for then this 5th day of May 
A. I). 1911. 

DAN THEW WRIGHT, Justice. 

91 Directions for Preparation of Transcript on Appeal. 

Filed March 28, 1911. 

In the Supreme Court of the District of Columbia. 

Criminal, No. 26805. 

United States 

v. 

Harvey M. Lewis, James N. Huston, and Everett Dufour. 

Comes now the defendant Everett Dufour, by his attorney, and 
indicates the following portions of the record for the transcript on 
the appeal taken by him in the above-entitled cause: 

1. The Indictment. 

2. Plea of defendant Dufour. 

3. Verdict. 

4. Motion of defendant Dufour for new T trial. 

5. Motion of defendant Dufour in arrest of judgment. 

6. Order overruling both of said motions as to defendant Dufour. 

7. Order granting motion for new’ trial on behalf of defendant 
Huston and setting aside verdict as to him. 

8. Judgment and sentence, and noting of appeal therefrom. 

9. Memorandum as to filing and approval of appeal bond. 

10. Memorandum of extensions of time to settle bill of 

92 exceptions and file transcript of record. 

11. Making bill of exceptions of defendant Dufour part 

of record. 
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12. Bill of exceptions; of defendant Dufour. 

13. This designation. 

J. W. LATIMER, 
Attorney for Defendant Dufour. 

93 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, John R. Young, Clerk of the Supreme Court of the District of 
Lommbia, hereby certify the foregoing pages numbered from 1 to 
both inclusive, to be a true and correct transcript of the record 
according to directions of counsel herein filed, copy of which is made 
par of this transcript in cause No. 20805 Criminal, entitled United 

► tates \s. Harvey M. Lewis, et al., as the same remains upon the files 
and of record in said Court. 

In testimony whereof, I hereunto subscribe mv name and affix 

If S fo , l " a Af Ur, ’.'Aii ,he Ci,v nf "’a*in*on, in said District, 
this 12th day of May, 1911. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 

90 QQ d T d °H ITT ,)istri< '.'. of CoU.mDia Supreme Court. No. 
i I9 Z: , '; verelt 1 dufour, appellant, vs. United States of America. 
Court of Appeals, District of Columbia. Filed May 15, 1911. Henry 
W. Hodges, clerk. - 
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Court ol'Appeals, DistrictofColumbia 

OCTOBER TERM, 1911. 

No. 2299. 


No. 6, SPECIAL CALENDAR. 


EVERETT DVFOUR, APPELLANT, 


V8. 

UNITED STATES OF AMERICA. 


FILED OCTOBER 4, 1911. 


Filed Oct. 3, 1911. J. R. Young, Clerk. 

The United States of America, ss: 

[Seal Court of Appeals, District of Columbia.] 

The President of the United States of America to the Honorable the 
Justices of the Supreme Court of the District of Columbia, Greet¬ 
ing: 

Whereas in a certain suit in said Supreme Court between United 
States of America plaintiff and Everett Dufour, defendant, which suit 
was removed to the Court of Appeals of the District of Columbia by 
virtue of an appeal, agreeably to the act of Congress in such case 
made and provided, a diminution of the record and proceedings of 
said cause has been suggested, to wit: 

Defendant’s motion for Severance and affidavit in support thereof, 
filed April 23, 1910. 

Defendant’s motion for speedy trial and affidavit in support 
thereof, filed April 23, 1910. 

Defendant’s motion for speedy trial filed Sept. 30, 1910. 
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You. therefore, are hereby commanded that, searching the record 
and proceedings in said cause, you certify what omissions, to the ex¬ 
tent above enumerated, you shall find to the said Court of Appeals, so 
that you have the same, together with this writ, before the slid Court 
of Appeals forthwith. 

Witness the Honorable Seth Shepard, Chief Justice of the said 
Court of Appeals, the 3d day of October, in the year of our Lord one 
thousand nine hundred and eleven. 

| Seal Court of Appeals, District of Columbia. | 

HENRY W. IIODGES, 

('fork of the Court of Appeal* of the 

District (tf Columbia, 

| Endorsed: | Court of Appeals of the District of Columbia. No. 
2299, October Term. 1911. Everett Dufour, Appellant vs. United 
States of America. Writ of Certiorari. Piled Oct. 3, 1911. J. R. 
Young, Clerk. 


Motion for Severance. 

Filed April 23, 1910. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 

Criminal. No. 20805. 

The United States 
vs. 

Harvey M. Lewis. Everett Dufour, and James N. Houston. 

Now comes the Defendant, bv and through his Attornevs. and 
moves the Court to grant him a severance, and for grounds therefor 
refers to the affidavits attached hereto, which he prays to be read and 
considered as a part hereof. 

M. W. SULLIVAN. 
TNG. C. GUTTINGS. 

Clarence 1L Wilson, United States Attorney for District of Columbia. 
Henry E. Davis, Attorney for Defendants Harvey M. Lewis & 
Samuel Graham. 

Douglas & Raker. Attorneys for Defendant James N. Houston. 

Sirs: Please take notice that we shall call to the attention of Mr. 
Justice Gould, in Criminal Court No. 1 on Thursday next, the 28th 
(lav of April 1010. the within motion, at Ten o’clock A. M., or as 
soon thereafter as Counsel can l>e heard. 


M. W. SULLIVAN. 
JNO. C. GITTINGS. 
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Now comes the Defendant and by and through his Attorneys 
moves the Court to forthwith set the above entitled cause for speedy 
trial, and for grounds therefor states; 

That an indictment was presented to the Court on the Third day 
of January 1010; that of his own volition he appeared on the Fourth 
day of January and gave bond in the sum of Fifteen Hundred 
($1500) Dollars, for his appearance at such time or times, as the 
Court may order and direct, and requested of the District Attorney, 
bv and through his Counsel, that he be arraigned at an early date, 
and be given a speedy trial, as provided by the Constitution. 

That although since the day hereinbefore mentioned the Defend¬ 
ant has repeatedly by and through his Counsel, requested the Dis¬ 
trict Attorney that a day be set for his arraignment, and a day be 
fixed for trial, and has further stated to the Distriet Attorney, at 
said times, that he had no intention to demur to the Indictment or of 
entering any plea other than that of Not Guilty thereto; that no day 
has been fixed for his arraignment or no day has been set for his trial. 

The defendant further alleges, in support of said motion, that he is 
a member of the Bar of this Court, in good standing, and up to the 
time of this Indictment in this cause had borne a reputation for 
honesty and integrity and by virtue of industry had acquired a 
lucrative practice, more particularly in the specialty of Patent Law; 
that he is married and has dependent upon him for support and 
maintenance a Wife. Child. Mother, and Grandmother; that by rea¬ 
son of the great notoriety growing out of this Indictment he has been 
placed in the unfortunate position of not only having doubts cast 
upon his honesty and integrity, but, in addition thereto, has suffered 
the misfortune of having his practice, and the emoluments derived 
therefrom, almost entirely destroyed, and in this respect the De¬ 
fendant says that at the time of the Indictment being presented 
against him his average income from his practice had been more 
than One Thousand ($1,000) Dollars per month, which, by reason 
of the great publicity given to this Indictment, his said practice has 
dwindled so low that he now reeeives less than One Hundred ($100) 
Dollars per month. 

The Defendant further states; that if a speedy trial is not granted 
all those dependent upon him will be liable to beeome a Public* 
Charge upon the Communitv. 

M. W. SULLIVAN. 
JNO. C. GITTINGS. 

District of Columbia, ss: 

Everett Dufour being first duly sworn on his own oath says: that, 
1 have read the foregoing motion, subscribed by my Attorneys, and 
know, and fully appreciate, the contents thereof, and state that the 
facts therein stated are absolutelv true. 

EVERETT DUFOUR. 

Subscribed and sworn to before me this 22 day of April, 1910. 

[seal.] ALBERT C. WELLS, 

Notary Public, D. C. 
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City of Washington, 

District of Columbia, 

ini^ U J'r f " Ur 1 ' l " v 1 sole " 1 " outh sta ‘e that I an. absolutely 
t „ [ ? h ?'' d e i erv <hnr K e > material and immaterial set forth 
n the Indictment ... tins cause: that I a... not now, and never have 

f.. .’ !i stockholder, officer, or connected in anv manner whatsoever 

officially or otherwise, with the National Trust Con,,.. oranvrf 

officers; that I an, no. now, and was at the time of . e filing f 
tins Indictment, and have never been. a. anv time whatever ST 
i ec ted m (my business projaisitions with anv officers or directors of 

7nl™ ‘have' Td V ° f ‘"V kh, , d l' r des, H '" i;> " : 'h*“ * have not now 

fcThan °, ,a, ,e thT neSS , ° ndu< ' ,ed 1 ,>V * he - id Tr >ts. Company^ fur! 

j ,hi " V!,s K've.i to the general public in its circulars 

and that could not have been obtained on inquiry relating to the 
special matter contained in said circulars. ‘ 8 t0 t,le 

do further state on mv oath that I never recommended to anv in 
dividual, company, or corporation, said Trust Conipanv but n av 
ha e mentioned to ind viduals. companies, or corpora ions he a il 
Tns Company along with many other Trust Companies as liing s, c 

euaraiitor ' TT T" X™'™ ten "* «',d conditions, he,o ne he 

neetS wi^hl° ,M ^ V eh . e ^ ,,|Mm " ,e ""**** <’ f <».e 

some of the hi«he!t .Tdr' ) vho " ere men "ho have held 

namel.v, Mr. Houston, who was Treasurer of the United States d 
r imp • 1 k,,ow 10 l,p d <d,,se personal friend of Presided Taft 

l. inv I !!r ‘ P “ ,K,n ",' V ° a "'- so recommending said Trust Conn 
anv I had no personal interest, financial or otherwise in ts h?,s 

e-ss. a.,,1 have never receive,!, and have never been prmni^d bv a v 
of Its ofhce-s. or any other person connected therewith anv nr,',fit l.v 
oi through s«id recominendation'i ’ * ^ ^ 

aff the foregoing statements of facts contained in tldsfffm' •/ , 
affiant can prove by the testimony of Mr Hm.smn and Mr T 

in ,,n prohi,bi,i, - v " ni d-iea.iV ssss 

E\’ERETT DUFOUR. 

Subscribed and sworn to before me this 22 day of April. 1910. 

ALBERT C. WELLS, 

Notary Public, D. C. 
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City of Washington, 

District of Columbia, 

Michael W. Sullivan, being duly sworn, deposes and says; that I 
am one of the Attorneys for the Defendant Everett Dufour, in the 
above entitled action; that 1 have read the affidavit of Everett Dufour 
hereto attached, and know the contents thereof; that affiant further 
state* that he has thoroughly investigated the facts set out in said 
affidavit of said Dufour and he honestly believes the same to be true, 
and to refuse a severance would in fact be to deny to the said Dufour 
the benefit of the testimony of his co-defendants, Mr. Lewis and Mr. 
Houston, and that in the interest of public justice the said motion 
should be granted and have so advised, said defendant. 

MICHAEL W. SULLIVAN. 


Subscribed and sworn to before me this 22 dav of April 1910. 
fsEAL.j ALBERT C. WELLS, 

Notary Public, D. C. 


Motion for Speedy Trial. 

. Filed Septeml>er 30, 1910. 

In the Supreme Court of the District of Columbia, Holding a 

Criminal Term. 


No. 20805. Criminal Docket. 
The United States 


Harvey M. Lewis, 


vs. 

Everett Difoir, and James N. Hofston. 


Now comes the Defendant Everett Dufour bv and through his At¬ 
torneys. and move* the Court to forthwith set the above entitled 
cause for speedy trial, and for grounds therefor refers to the affidavits 
attached hereto, which he prays to be read and considered as a part 
hereof. 


MICHAEL W. SULLIVAN, 

JNO. C. GITTINGS, 

Attorneys for Defendant Everett Dufour. 

Claranee R. V ilson. United States Attorney for District of Columbia. 
Henry E. Davis, Attorney for Defendants Haney M. Lewis <fc 
Samuel Graham. 

Douglas & Baker, Attorneys for Defendant James M. Houston. 


Sirs: Please take notice that we shall call to the attention of Mr. 
Justice Wright, in Criminal Court No. 1, on Tuesday, the 4th day of 
October 1910, the within motion, at Ten o'clock A. M., or as soon 
thereafter a< Counsel can be heard. 

MICHAEL W. SULLIVAN, 

JNO. C. GITTINGS, 

Attorneys for Defendant Everett Dufour. 




.A?,'' ‘•«i»es the Defendant mill l.v and through his Attorneys moves 
the Court to forthwith set the almve entitled cause for speedy trial 
and for grounds therefor states: J 

That an indictment was presented to the Court on the 3rd dav of 
January 1910; that of his own volition he appeared on the 4th dav 

5 T ff,,ve hond in the suni of Fifteen Hundred Dollars 
(.>1)00) for his appearance at Mich time, or times, as the Court mav 
order and direct, and requested of the District Attorney, hv and 
t nou<jh his Counsel, that he he arraigned at an early date, and he 
jiiven a speedy trial, as provided hv the Constitution. ' 

I hat although since the day hereinbefore mentioned the Defend¬ 
ant has repeatedly, hv and through his Counsel, requested the Dis- 
nct Attorney that a day he fixed for trial, and has further stated to 
the District Attorney, at slid times, that he had no intention to de¬ 
nim to the Indictment or of entering any plea other than that of Not 
(unity thereto; that no day has l>een set for his trial 

Hie defendant further alleges, in support of his said motion, that 
he is a member of the Rar of this Court, in good standing, and up to 
t i< time of tins Indictment in this cause has home a reputation for 
honesty and integrity, and by virtue of industry had acquired a 
lucrative practice, more particularly in the specialty of Patent Law: 
that he is married and has dependent upon him for* support and 
maintenance a wife, child, mother, and grandmother: that hv reason 
, the great notoriety growing out of this Indictment he lias been 
placed in the unfortunate position of not only having doubts ca-t 
upon his honesty and integrity, hut. in addition thereto, has suffered 
the misfortune of having his practice, and the emoluments derived 
therefrom almost entirely destroyed, and in this respect the Defend¬ 
ant says that at the time of the Indictment being presented against 
mn in average income from his practice had been more than One 
Imusand Dollars ($1,000) per month, which, by reason of the great 
publicity given to this Indictment, his said practice has dwindled so 

low that he now receives less than One Hundred Dollars ($100) ncr 
month. 1 

'Die Defendant further states: that if a speedy trial is not granted 
all those dependent upon him will he liable to Wome a Public Charge 
upon the Community. 

MICHAEL \V. SULLIVAN. 

JNO. C. GITTINGS, 

Attorney* for Everett Dufowr. 

District or Columbia, **.• 

Everett Dufnnr, l>eing first duly sworn on his own oath savs- that 
I have read the foregoing motion subscribed bv niv Attorneys, and 

know, and fully appreciate, the contents thereof, and state that the 
facts therein stated are absolutely true. 

EVERETT DVFOUR. 

^Subscribed and sworn to before me this 30th day of September, 

l> EAL -] W. W. BRIDE, 

Notary Public, D. C. 






City of Washington, 

District of Columbia, ss: 

I, Everett Dufour, on my solemn oath state that I am absolutely 
innocent of each and every charge, material and immaterial set 
forth in the Indictment in this cause; that I am not now, and never 
have l>een, a stockholder, officer, or connected in any manner what¬ 
soever, officially or otherwise, with the National Trust Company or 
any of its officers; that I am not now, and was not at the time of the 
tiling of this Indictment, and have never been, at any time whatso¬ 
ever, connected in any business propositions with any officers or 
directors of said Trust Company of any kind or description; that 1 
have not now, or never have had, any knowledge or information con¬ 
cerning the character of the business conducted by the said Trust 
Company further than that that was given to the general public in its 
circulars and that could not have been obtained on inquiry relating 
to the special matter contained in said circulars. 

I do further state on my oath that I never recommended to any in¬ 
dividual, company, or corporation, said Trust Company, but 1 may 
have mentioned to individuals, companies, or corporations, the said 
Trust Company along with many other Trust Companies, as being 
such a Company as would, upon proper terms and conditions, become 
the guarantors of individuals’, Companies’, or Corporations’ securities. 

That in so doing I relied upon the integrity of the officers con¬ 
nected with the said Trust Company who were men who have held 
some of the highest public offices under our National Government, 
namely, Mr. Houston, who was Treasurer of the United States, and 
Mr. Lewis, who I know to be a close personal friend of President Taft. 

I further state upon my oath, in so recommending said Trust 
Company I had no personal interest, financial or otherwise, in its 
business, and have never received, and have never been promised by 
any of its officers, or any other person connected therewith any profit 
by or through said recommendations. 

And I further state upon my oath; that T never received a single 
cent from said Trust Company, excepting in one instance when I re¬ 
ceived the sum of Sixty-four Dollars ($64.00) for professional serv¬ 
ices in drawing up some legal papers in the case of The West Vir¬ 
ginia Brick Tile Company, for and at the request of Mr. Lewis. 
That all the foregoing Statements of facts contained in this Affidavit 
the affiant can prove by the testimony of Mr. Houston and Mr. Lewis, 
and desires so to do. and for that reason desires a speedy trial, to 
which he honestlv believes he is entitled. 

EVERETT DUFOUR. 

Subscribed and sworn to before me this 30th day of September, 

1010 . 

[seal.] 


W. W. BRIDE, 
Notary Public, D. C. 
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Supreme Court of the District of Columbia. 


Cxiteo States of America, 

DMriet of Columbia, sk: 

I. John K ^oung, Clerk of the Supreme Court of the District of 
Columbia. do hereby certify, in obedience to the Writ of Certiorari 
hereto attached and returned herewith, that the foregoing are true 
and correct copies of the "Defendants motion for Severance and affi! 

for 'pecllv triai r ’„', r'tfi I ‘’f- A,,ril 23 ’ , 1910 " “Defendant’s motion 
I eed> liMl and uHi.li.vit in support thereof, filed April 23, 1910,” 

! • • e *, en<l,n,t : Mot V m lor >I>eedy trial tiled Sept, 30, 1910 ” eon- 
{he w °rfls and figures omitted from the record heretofore 
tiammitted to the Court of Appeals of the District of Columbia in 

Win. Appeller r0l ‘ °" r - •'"*"**’ VS ’ U " i,e<1 ***' ®f 
In te-timony whereof I hereunto subscribe n.v name and affix 

tr4^t,vri9i! ,,e<Xv ,,f ^ 

I Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


| Endorsed;] No. 2299. F.verctt Dufour. 
States of America. Appellee. Return to Writ 

of Appeals. District of Columbia. Filed Oct 
I lodges. Clerk. 


Appellant, vs. United 
of Certiorari. Court 
4, 1911. Henry \V. 
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ourt of locals, pialrict of ^olumbia. 

OCTOBER TERM, 1911. 


No. 2299. 


No. 6, SPECIAL CALENDAR. 


EVERETT DUFOUR, Appellant, 

vs. 

TIIE UNITED STATES OF AMERICA. 


BRIEF FOR APPELLEE. 


Before considering the assignments of error relied upon 
by the appellant in this case, we beg to call this court’s 
attention to the gratuitous and unfounded charges of un¬ 
fairness in the trial of the case on the part of the court be¬ 
low, made by counsel for the appellant in their brief. 

At page 37 of that brief, counsel say : 

la 
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not i, ; qu , ire ' 1 " h y the * rial court did 

appellant it ! ; " r !-’ or consistently with this 

ap ieiiam at any stage of the case. Whv did he *ppL- 

thill 7h l< H e 1 !V UI * V <IKa, ' nst appellant by telling them 

* "-4t !;"s 

10 "" ln o ‘‘v 0 g „7he r , 7""", ,io n of ' he guilty,’ adding 
t,.,I ,i oll 'cr function so God-like is commit- 
ted to the discharge of the hands of man An 

•roach it without fear and without favor - d£ 
charge it with that unfaltering and ^ourt 
ageous strength which is a part of justice ’ 

As to this denunciation we say: 
cl, FlrS \| lhiU part ° f ,he s, atement above quoted which 

I..S l^TfuS i i R r ha ' Said a<a “'- Vin " 

--I.. vr 

;:,r r 1,1,e phr ^ ^ £%L ?' 


them ttdU^agr^ing'to'iaj^'g < j ! ''' i ® rninent has charge, 
is only necessary tit. the'rf, ""Representations, i. 
in fai-t aarcc ^ er, V" e, *« l' r «'e that they 


1 

it 


m fact agreed to i.i .L^T ^«ve iimt they 

vi.led that misre .reiti n , !h? P ^ ntatio "> P'«- 

make was a niisrenresent itirm r ley agreed to 
distinguished fro,,', a mere lyh.g‘ P S 


future. ” 


zi&t, trt 

*• ** “ «»‘liffcrence 




representation of an existing matter of fact and a false rep¬ 
resentation as to the future, as charged in the indictment. 

Second, this appellant’s interests at the trial in the court 
below were in the care of distinguished and careful counsel, 
other than those who now represent him. They who heard 
the charge of the court as it fell from his lips, and who were 
in daily attendance at the trial, which lasted more than five 
weeks, had no cause of complaint to make against the con¬ 
duct of the case by the judge, and no exception is found in 
the record based upon the slightest unfairness or prejudice 

shown by him. 

It seems strange, therefore, to say the least, that his pres¬ 
ent counsel, who know of what happened at the trial of the 
case only from the printed record, think that they can find 
justification in charging that the trial court did not deal 
fairly or consistently with the appellant at any stage of the 
ease, and that he sought to prejudice the jury against the 
appellant, and that he meant to usurp the functions of the 
jury, and to induce them to return a verdict of “guilty 
against the appellant. 

With the motives or purposes of counsel in making these 
charges we are not concerned. We know only that these 
charges, not being the basis of any exception or assignment 
of error, do not throw light upon any question now before 
this court, and that they are unwarranted. 
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ARGUMENT. 

The seven assignments of error will be taken up in order. 

I. 

lThe Overruling of the Motion in Arrest of Jude- 

ment Was Not Error. 

A. The Objection to the Sufficiency of the Indictment Comes 

Too Late. 

The only ground for the motion in arrest of judgment is 
the alleged ...sufficiency of (he indictment. 

It is first to be observed that the question us to the suffi¬ 
ciency of the indictment was before the court below, and is 
now before tins court.. on motion to quash or on de¬ 

murrer but on motion ... arrest. If. therefore, the indict¬ 
ment charges with sufficient clearness an offense against the 
< efendant, and specifies all the elements of that offense it 
is enough. Defects in matters of form only, such as s’ur 

SX ,,0 ‘ aVail ScHi °" 1025 of the Revised Statutes 


See: 


Sec. 1025. No indictment found and presented 

coin*. ^f'Vl "i"-'- "l m *- V ,l ' s * r 'ot or circuit P or o?hw 
eient Ji or Z .n 'A 1 . 10 ' . S j i, ‘. eri •"hall be deemed insuffi- 
l.'.en,. n°i 11 " judgment, or other proceed- 

g theieon lie affected by reason of anv defect or 

tend to the prejudice of tlZlAnfi^ ** ^ 
(Hie italics are onrs.) 


Rosen vs. United States. 161 11. S., 29. 
Price vs. United States, 165 U. S., 311. 
Lnited States vs. Clark. 37 Fed., 106. 



(fh Wv 0 ( kit $' /(> *7 7CJ / 

(< | / 5 - 

United States vs. Chase, 27 Fed., 807. 

Evans vs. United States, 153 U. S., 584, 590. 

Stokes vs. United States, 157 U. S., 187, 191. 

Wright v#. U. S., 108 Fed., 805. 

Hume vs. U. S., 118 Fed., 689, 696. 

Connors vs. U. S., 158 U. S., 408. 

In Rosen vs. United States, supra, plaintiff in error was 
indicted under section 3893, which declares obscene matter 
to be non-mailable, and provides, “Any person who shall 
knowingly deposit or cause to be deposited for mailing and 
delivery iinylllIIVg declared by thl:T section to be non-mail- 
able matter * * * shall be deemed guilty of a misde¬ 

meanor.” The defendant [leaded not guilty, and the trial 
was entered upon without any objection in any form to the 
indictment as not sufficiently informing the defendant of 
the charge against him. After a verdict of guilty, defendant 
moved for a new trial and in arrest of judgment, upon the 
ground that the indictment did not charge that he knew, 
at the time of mailing, what were the contents of the paper 
deposited in the mail and alleged to be obscene. 

The court, in holding that the defect complained of was 
cured by the verdict, said: 

“Undoubtedly the mere deposit in the mail of a 
writing, paper or other publication of an obscene, 
lewd, or lascivious character is not an offense under 
the statute if the person making the deposit was, at 
the time and in good faith, without knowledge, in¬ 
formation or notice of its contents. The indictment 
would have been in better form if it had more dis¬ 
tinctly charged that the accused was aware of its 
character. But this defect should be regarded, after 
verdict, and under the circwm stances attending the 
trial, as one of form under section 1025 of the Re¬ 
vised Statutes, providing that the proceedings on an 
indictment found by a grand jury in any district 
court or other court of the United States shall not 






0 


Citing: * * ‘ •' * 

Unite,1 States vs. Chase, 27 Fe,l. Rep., 807. 

United States vs. Clark, 37 Fe<l. Rep., 106. 

,h ° fT" 4 ^ even the indictment be re- 

R.mted as not charging Dufour with knowledge of the false 

representations made by Hasten and Lewis ve! ,1 .^ffi 

, len \ , larges that lie conspired with Huston and Lewis 

n devising and intending to devise a scheme and artifice to 

he^>roctired vario ' he f " rtherancc 'hereof, and that 

Trust Compa,,; orto^vls lin"?™' ** Nati ° nal 

si 

»M » bv 

thaT raised° in theT' " f|,,estion sim ilar to 

followed the Rosen ca^T ,nvolved > and th e court 

voK’n^the^urt b^R - S "^-, thC Sam ° ^' nt — •». 

r^r out * ha ‘ ,he 
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“Beyond all this there is a section (1025) which 
declares that ‘no indictment * * * s } ia ji ^ 

deemed insufficient, nor shall a trial, judgment or 
other proceeding thereon be affected by reason of 
any defect or imperfection of matter of form, when 
it shall not tend to the prejudice of the defendant/ 
Can it be possible that the defendant was misled by 
the language ol this indictment as to the exact offense 
with which he w’as charged? Did he for a moment 
suppose that he was charged with putting in the post- 
oflice something of which he was entirely ignorant, 
or did he understand from the ordinary meaning of 
the language used that he was charged with putting 
in the post-office an obscene picture; that w’hich he 
knew to be osbcene? I can have no doubt that he 
was fully informed as to the charge against him, and 
not in the slightest degree misled. I am fully aw r are 
that there are authorities which do not concur with 
this view, and yet 1 think these authorities adhere too 
closely to the rigor and technicality of the old com¬ 
mon-law practice, which, even in criminal matters, 
is yielding to the more enlightened jurisprudence of 
the present—a jurisprudence which looks evermore at 
the matter of substance and less at the matter of 
form. Believing that the defendant was fully in¬ 
formed of the matter of the charge against him, not¬ 
withstanding the cases cited to me of Com. vs. Boyn¬ 
ton, 12 Cush., 489; United States vs. Slenker, 32 
Fed. Rep., (>90, I am constrained to hold that this 
indictment is sufficient, and that the motion in arrest 
must be denied. My brother Nelson agrees w T ith me 
fully in this matter, and it will be so ordered.” 


In United Suites vs. Chase, supra, the same question arose 
which Mr. Justice Gray, sitting on the circuit with Circuit 
Judge Colt, treated as follows: 

“The first two objections taken to it (the indict¬ 
ment) are that the letter alleged to have been de¬ 
posited in the mail is imperfectly described; and that 
the allegation that the defendant knowingly de¬ 
posited an obscene, lewd and lascivious letter is de- 




fective, because considered by the technical rules of 
criminal pleading, the averment is only that the de¬ 
fendant knowingly deposited the letter, and not that 
he knew its character. The first objection is sup- 
ported by the decision in Com. vs. Wright, 139 Masi, 
L y p. L., 1 A. E. Kep., 411, and the second by the 
decision in Com. V9 . Boynton, 12 Cush., 499. Both 
these objections relate to defects or imperfections in 
matter of form only, not tending to the prejudice of 
the defendant, and therefore, under section 1025 of 
the Be vised Statutes, afforded no ground for a mo¬ 
tion in arrest of judgment after a plea of guilty” 
(obviously a misprint for not guilty). 

In right vs. I nited States, supra, decided bv the Circuit 
Court of Appeals for the Fifth Circuit, it is held that an in¬ 
dictment which charges that the defendants “conspired” 
is not defective in not using in connection with that word, 
words of similar import, such as “combine,” “confederate,” 
and “agree together,” etc. The court said, in the course of 
its opinion (p. 811): 

“The defendant, of course, ha- the constitutional 
right to be informed of the nature and cause of the 
accusation against him. No statute could make valid 
an indictment that deprived him of such right. But 
it. seems to us that it can not be doubted that this in¬ 
dictment fully informed the defendants of the nature 
and cause of the accusation. \\ hen it was charged 
that they ‘conspired’ to defraud the United States, the 
indictment setting out the nature and purpose of the 
conspiracy, they must have understood that the 
criminal agreement charged was manifest. * * * 

So far as it is necessary to protect the real rights of 
defendants, we cannot adhere too closely to the tech¬ 
nicalities of the old common law practice; but in mat¬ 
ters of form, but not. involving substantial right- the 
iigoi and technicality of such practice ‘must yield 

to the more enlightened jurisprudence of the pres- 
6 lit. 


And in Hume vs. United States, supra, the court, in hold¬ 
ing sufficient an indictment charging a scheme to defraud 
through the use of the mails, said (p. 696): 

‘‘It is true that the indictment is subject to criti- 4 
cism. It is not entirely grammatical, and its state- I 
meiits are not clear and orderly. It could be abbre-1 
viated and made clearer. But its defects are all mat-1 
ter of form. It contains a substantial accusation of I 
crime, and its averments furnish the accused with I 
such a description of the charge against him as would I 
enable him to make his defense, and avail himself of ft 
his conviction or acquittal for protection against I 
further prosecution for the same cause. From it the I 
court can determine that the facts alleged are such 1 
that they are sufficient in law to support a conviction. I 
We find no defect in it that would tend to prejudice • 
the defendant. By the words of the statute, no in- f 
dictment shall be deemed ‘insufficient, nor shall the I 
trial, judgment, or other proceeding thereon be af- I 
fected by reason of any defect or imperfection in ! 
matter of form only, which shall not tend to the 
prejudice of the defendant.’ Rev. St. U. S. #1025 
(U. S. Comp. St., 1901, p. 720). The court should 
see to it that the whole proceeding is such as to do 
justice to the defendant; that the charge against him 
is sufficient, and his trial fair. But no one should be 
permitted to escape the just j>enalties of the law upon 
nice questions of parsing or grammatical construc¬ 
tion, or upon questions involving ‘matter of form, 
only, that do not prejudice the defendant.’ ” 


In Connors vs. United States, supra, Mr. Justice Harlan, 
referring to defects in an indictment, said: /si 

“Nor, if made by demurrer or by motion and over¬ 
ruled, would it avail on error unless it appear that j 
the substantial rights of the accused were prejudiced 
by the refusal of the court to require a more restricted 
or specific statement of the particular mode in 
which the offense charged was committed. Rev. 
Stat., #1025. There is no ground whatever to sup- 
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iwe that the accused was taken by surprise in the 
progress of the trial, or that he was in doubt as to 

charged.”* pmL * offense with wh >^ he was 

Testing the question here raised by these principles, and 
in order to determine the question whether or not the defend 
ant in this ease was not sufficiently informed by the indict¬ 
ment of the charges against him, or that owing to this in¬ 
accuracy, vagueness or ambiguity he did not understand the 
offenses charged against him, it is proper to consider the 
motions for a speedy trial and for a severance, and the affi- 
avits in support thereof, filed by him prior to the trial of this 
case. 1 hese motions were not originally a part of the record, 
mt upon a suggestion of a diminution of the record are re¬ 
quested to I* brought to this court and made a part of the 
record by certiorari . 

In his affidavit in support of his motion for a speedy trial 
this appellant said: ’ 

0 „‘ m' a o I i " <li ‘‘ n i e '" was presented to the court 
on the ord day of January, 1910; that of his own 
volition he appeared on the 4th dav of January and 

" ,e sm " of fifteen Hundred Dollars 
($ 1 , 000 ) for Ins apjiearance at such time, or times, as 

iftSTir* ° r< | Cr , ! ire, '> und requested of the 
District Attorney, by and through his counsel, that he 

he arraigned at early date, and be given a speedy 

‘ I ,r,,vl, led by the Constitution. 

it.. in a ,w ug !‘ sil ! <,e ,he d »y hereinbefore mcn- 
Kmcd the Defendant has repeatedly, by and through 

his counsel requested the District Attorney that a lav 

W fixed for trial ami has further stated to the District 

dmTl’tt V' n n that , he ,Md ™ intention™ 

( emui tothe indictment or of entering anu plea other 

«<?» t iisf ’"A “*' ~ *»*«• 

in ” pp " n ° f "» 
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“I, Everett Dufour, on my solemn oath state that I 
am absolutely innocent of each and every charge, 
material and immaterial set forth in the indictment 
in this cause; that I am not now, and never have been 
a stockholder, officer, or connected in any manner 
whatsoever, officially or otherwise, with the National 
Trust Company or any of its officers; that I am not 
now, and was not at the time of the filing of this in¬ 
dictment, and have never been, at any time whatso¬ 
ever, connected in any business propositions with any 
officers or directors of said Trust Company of any 
kind or description; that I have not now, or never 
have bad, any knowledge or information concerning 
the character of the business conducted by the said 
Trust Company further than that that was given to 
the general public in its circulars and that could not 
have been obtained on inquiry relating to the special 
matter contained in said circulars. 

“I do further state on my oath that I never recom¬ 
mended to any individual, company, or corporation, 
said Trust Company, but I may have mentioned to 
individuals, companies, or corporations, the said Trust 
Company along with many other Trust Companies, as 
being such a Company as would, upon proper terms 
and conditions, become the guarantors of individuals, 
companies or corporations’ securities. 

“That in so doing I relied upon the integrity of the 
officers connected with the said Trust Company who 
were men who have held some of the highest public 
offices under our National Government, namely, Mr. 
Houston, who was Treasurer of the United States, 
and Mr. Lewis, who I know to be a close personal 
friend of President Taft. 

“I further state upon my oath, in so recommending 
said Trust Company T had no personal interest, finan¬ 
cial or otherwise, in its business, and have never re¬ 
ceived, and have never l>een promised by any of its 
officers, or any other person connected therewith, any 
profit by or through said recommendations. 

“And I further state upon my oath, that I never 
received a single cent from said Trust Company, ex¬ 
cepting in one instance when I received the sum of 
Sixty-four Dollars ($64.00) for professional services 
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in drawing up some legal papers in (he ease of The 
esl \ lrginia I!rick & Tile Company, for and at 
the request of Mr. Lewis. That all ‘the foregoing 
statements of facts contained in this affidavit the 
affiant can prove by the testimony of Mr. Houston 
ami Mr Lewis, and desires so to do, and for that 
reason desires a speedy trial, to which he honestly 
believes he is entitled.” 

\\ lthout going so far as to sav that where an indictment 
fails to charge any offense at all a defendant will 1* estopped 
by declarations prior to the trial from raising the question 
as to the sufficiency of the indictment on a motion in arrest 
n ju gment. we do say that in view of tlie complete and 
thorough understanding of the charges against him con¬ 
tained m the indictment, and of the complete denial of 
those charges by the defendant, a lawyer, in the solemn affi¬ 
davit attempted to lie made the basis of the action of the 
court below in granting him a speedy trial and a severance 
his position in this court, in maintaining that the indict¬ 
ment against him was so ambiguous and defective that it did 
not inform him ns to the nature of the charges against him 

ill;— -£^ enr l v tlLLi -affidavit. made 

I ''i T m 0 .if. 1S ln e ff ° ( t a . deolaration b y that he under- 
-t ill 1. fill' llllvnse with which he is charged in all its particu¬ 
lar and has no complaint to make of its sufficiency but 
wishes to go to trial on it so that he may secure a verdict 

i 1 , 1 1 I -w to sav ill this court 

hat he did not know what the indictment meant, and that 

he was not aware of the charge made thereby against 
him, and that had the verdict been “not guilty” the judir- 

ment thereon would not have barred subsequent prosecution 
for the same offense? 

It is submitted that the defect, if any there be. in the in- 
ictment should as said in the Rosen ease, “be regarded 
a ter verdict, and under the circumstances attending the 
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trial, as one of form under section 1025 of the Revised 
Statutes.” * * * 

Upon this ground the motion in arrest of judgment was 
properly overruled. 

B. The Test of the Sufficiency of an Indictment for Con¬ 
spiracy to Commit an Offense against the United States. 

Counsel for appellant endeavor to support the proposition 
that an indictment for conspiracy to commit an offense 
against the United States must charge every element of the 
offense as fully as though the indictment were for its per¬ 
petration (Appellant’s Brief, p. 39). 

While this rule is found stated as obiter in one case 
(Salla vs. United States, 104 Fed., 544), it does not cor¬ 
rectly express the true test of the sufficiency of an indict¬ 
ment for conspiracy. 

The true rule, as announced by this court in Geist vs. 
United States, 26 App. D. C., 594. is as follows: 

“When the charge is a conspiracy to commit an 
offense, it is not required that the offense be de¬ 
scribed with the same precision as required in de¬ 
scribing the offense itself.” 

In addition to the cases there cited by this court in support 
of that proposition, see: 

Thomas vs. United States, 156 Fed., 897, 906. 
M’Conkey vs. United States, 171 Fed., 829. 
Williamson vs. United States, 207 U. S., 425. 

In all these cases the indictments were for conspiracy 
under section 5440 of the Revised Statutes to commit an 
offense against the United States. 

In Thomas vs. United States, supra, the court said: 

“In other words, the contention is that facts should 
be averred with such accuracy as would show, not 
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<ml.v un intention to commit the substantive crime, but 
all facts necessary to constitute that crime. We think 
a is not the law. All facts necessary to constitute 
tjie conspiracy, including the overt act, must be 
ierred with all the particularity required in criminal 
pleadings because the conspiracy is the crime w"th 
i' in i the defendants stand charged, and with the 
nature and character of which they, under constitu¬ 
tional safeguard, are entitled to be advised Rut 
when (he conspiracy charged is one to commit n 
■ rense and that offense (as is the case in all offend 
a .unst the l mted States) is clearly defined bv 

pfrllmi an‘ oFeW rf&VfnsI tficTnited Statedh£ 
l>eon committed, it is sufficient ' 

“Wharton says (2 Wharton's Crim. Law, § 1343)- 

•it J ir"? 1 ' 'V 0 ' ,,ut " ,e "ffon.se aimed 
at by such apt words as will describe it as a 
conclusion of law’ *'• ft 

“In State ra. Ripley. 31 Me.. 3,St), it is said- 

In an indictment for a conspiracy at 
common law. if the conspiracy charged is an 
unlawful combination and agreement of two 
or more persons to commit a deed which if 
done would lie an offense well known and ac¬ 
knowledged the nature of which is iK-rfectly 
understood by the name bv which it is desie 

In State v*. Noyes 25 Vt,. 415. it is held: 

As the object of the conspiracy was to 
commit an offense punishable bv laiv it was 
not necessary to set out the mea'qj. to i.„ 

„ j^j there 

., , . ■ wiiio certainty in settimr nn* 

the object of the conspiracy as there must be 
m an indictment for the offen.se which the 
respondents conspired to commit.’ 
ii tate nt Grant. SO Iowa, 210; 53 \ w -iop 
Rie^upreme Court of Iowa uses the following lam 
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“ ‘It is said that the indictment is defective 
in th it it fail* tn fully disclose the means b] 

^23 


the means by 
the crimp ^>pjpiwiie.d fr 

- in this State, and is the law in 


many States, that, where the indictment 
charges a conspiracy to do an act which is a 
a crime, it is sufficient if it be described by 
the proper name or terms by which it is 
generally known in law. It is only where the 
charge is that an act in itself not criminal is 
sought to be accomplished in an illegal man¬ 
ner, or by illegal means, that the means used 
for its accomplishment must be averred.' 

‘‘In Clung vs. United States, 55 C. C. A., 304; 


118 Fed., 538, 540, the Circuit Court of Appeals for 
the Fourth Circuit in discussing this subject said: 


H i 


‘As to the sufficiency of the indictment, 
it must be first noted that the gist of the 
offense charged is that of conspiracy, which 
we think is properly pleaded. In such cases 
the offense which is intended to be committed 
as the result of the conspiracy need not be 
described as fully as would be required in an 
indictment in which such matter was charged 
as a substantive crime.’ ” 


In M’Conkey vs. United States, supra, which was an in¬ 
dictment for conspiracy under section 5440 to commit an 
offense described in section 5480, like the present offense, 
the court said: 

“It must be borne in mind that the defendants 
are not charged with actually committing the offense 
described in section 5480, but that they conspired, 
combined, confederated, and agreed to commit it. 
Hence it follows that it was unnecessary to charge 
that defendants actually committed an offense under 
said section, but only to charge that they conspired, 
combined, and confederated and agreed to commit 
certain acts, which, if committed, would be an 
offense under the same. It also happens in this case 
that the overt acts set out in the indictment, and 
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which must exist to reruler the conspiracy punish- 
ible under section ;>440, constitute the re'll offend 
punishable umler section 5480; but any act of anv 
one or more of the conspirators done in execution 
of the conspiracy v,oul,l have been just 

or" .. " , ’\U < ;.| V ' e ',| ier « 0, ' ,,e( ' te ' 1 with the post-office 
r not W hether the Supreme Court in the Stoker 

case intended in any way to modify the Wend 
rule of erimmal pleading that the charge of eon 
spn-acy cannot be aided by the averments of Z 
' JT ,nore of Hie conspirators in further- 

<e ° le 0 , J ec ^ (, i conspiracy it i.s not neces- 
siiry to determine, as we are clearly of the opinion 
ha either under the rule stated in United States 

in sZ mpr "\'’ r 1 "! < c. r " lmt soenis to 1 m* the holding 

, h S,mes ’. " ,e defendant in 

tlir indictment under consideration was sullieientlv 

informed of the charge made against him. and that 
therefore, the indictment is not subject to the objec- 
,lol, s ... by counsel for plaintiff in error.” J 

In Williamson vs. United States, 207 U S 425 
wliioh was an iiidietme.it for conspiracy, under section 544o’ 
to commit the crime of subornation of perjury in proceed¬ 
ings for the purpose of comic.ling public land under the 

law commonly known as the Timber and Stone Act Chief 
Justice, (lieu Justice, White, said: 

j "Hut even on the supposition that a valid indict- 
i ment may be framed charging a conspiracy to com¬ 
mit subornation of perjury, the indictment in nues- 
I Hon, it is urged, is fatally defective bv reason of an 
omission to directly particularize various elements 
rimmed to be essential to constitute (lie offense of 
perjury, and other elements necessary to be averred 

in respect of the alleged subornenr. ' 

i- is ,!’ a ? d "I* 011 <he assumption that an in¬ 

dictment alleging a conspiracy to suborn perjury 

must descrilie not only the conspiracy relied upon, 
lm ajso iniisl with tccliiiiml precision, state all the 
ossciitniT to the gain mission uf the' Primes 
of subornation of perjury and perjury, which it is 
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alleged is not done in the indictment under con¬ 
sideration. But in a charge of conspiracy the con¬ 
spiracy is the gist of the crime, and certainly, to a 
common intent, sufficient to indentify the offense 
which the defendants conspired to commit, is all that 
is requisite in stating the object of the conspiracy ” 
(The italics are ours.) 


This latest pronouncement of the highest court in the 
land, so accurately agrees with the statement of the rule of 
this court in the Geist case that it should set the matter at 
rest, at least so far as this court is concerned. 

It will he found upon an examination of the authorities 
cited upon the brief for appellant that the rule, as stated 
by Chief Justice White, is not inconsistent with those cases, 
with possibly one exception (Salla vs. United States, 104 
Fed., 544). Thus, in United States vs. Cruikshank, 92 U. S., 
542, the indictment was not under the statute denouncing 
as a crime a conspiracy to commit an offense against the 
United States (then the act approved March 2, 1867, 14 
Stat. L., 484, subsequently embodied in section 5440 of the 
Revised Statutes), but was based ui>on section 6 of the 
Enforcement Act of May 31, 1870, which defined as an 
offense handing or conspiring together, etc, with intent to 
violate the provisions of that act. The court held merely 
that as the indictment did not contain averments of fact 
which were necessary ingredients of the offense defined by 
the act (“banding” or “conspiring”) it was not sufficient. 
The quotation from that decision, especially the parts in 
italics, found at pages 41 and 42 of appellant’s brief, does 
not even tend to establish the proposition that an indict¬ 
ment for conspiracy to commit an offense against the United 
States must charge every element of the offense as fully as 
if the indictment were for its perpetration, for in the Cruik¬ 
shank case this point was not under consideration. The 
only point decided was that all elements of the offense of 


3a 
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banding’ or “conspiring," as defined in the statute, must 

be averred in the indictment—a proposition with which we 
agree. 

And so, in Evans vs. United States, 153 U. S-, 584, the 
m letment was not for conspiracy, but was for an alleged 
violation of section 5209 of the Revised Statutes, punishing 

le officers of banks who embezzled the funds of the bank • 
mu the court properly held, following the case of United 
States as. Car l, 105 U. S„ Oil, that at, indictment for a 
statutory misdemeanor must fully, directly, a.id expressly, 
without uncertainty or ambiguity, set forth all the elements 
necessary to constitute the offense intended to be punished. 

, , ’ of . co “ rse > I* entirely different from the proposition 
that an indictment for conspiracy to commit an offense 
against the tinted States must charge every element of the 
ofiense as fully as if the indictment were for its perpetra- 

So, in United States vs. Carll, 105 U. S., Oil, the indict¬ 
ment was based upon section 5431 of the Revised Statutes 
and was not lor conspiracy. 

In Tyner vs. United States, 23 App. D. C., 324, the in¬ 
dictment was under section 5440, for conspiracy to defraud 
the United Mates, but this court did not hold that the in¬ 
dictment must charge every element of the offense which 
was the object of the conspiracy, as if the indictment were 
for its perpetration. The court merely said that an indict¬ 
ment, with respect to the charge of conspiracy itself, must 
charge that conspiracy with that degree of certainty requisite 
in all indictments under the laws of the United States, ami 
as the court said, following the Pettibone case, “this charge 
cannot be aided in respect to its certainty by the necessary 
additional averments of the overt act or acts.” And the 
court said what it repeated later in the Geist case, that the 
conspiracy to commit an offense against or to defraud the 
united iS totes is the (fist of the crime. 
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This was the point decided also in the Pettibone case, 
148 U. S., 197. The court in that case held the indictment 
insufficient, not because it failed to sufficiently set forth the 
offense which was the object of the conspiracy, but because 
it failed to aver that the purpose of the conspiracy was to 
obstruct the administration of justice. It did not state 
what the defendants proposed to do, in distinct terms— 
that is, it did not completely describe the conspiracy, the 
gist of the offense—but merely alleged that they conspired 

to obstruct and impede justice. 

And in United States vs. Britton, 108 U. S., 199, which 
involved an indictment for conspiracy under section 5440, 
the court said only that the conspiracy must be sufficiently 
charged, and that it cannot be aided by the averments of 
the acts done by one or more of the conspirators in further¬ 
ance of the object of the conspiracy. 

In United States w. Hess, 124 U. S., 483, the indictment 
was not for conspiracy, but was under section 5480, an 
the court merely held that it is not sufficient to describe 
a statutory misdemeanor in the words of the statute, but 
that it must be accompanied with such statements of facts 
and circumstances as will inform the accused specifically 
of the offense, coming under the general description with 

which he is charged. TT —, OAZ3 , 

So also, in Durland vs. United States, 161 U. S., 306, and 
in United States w. Post, 113 Fed., 852, the indictments 
were for the violation of section 5480, and not for conspiracy 


under section 5440. 

In the case of United States vs. Miller, 133 Fed., 337, the 
indictment, which was for conspiracy under section 5440 to 
violate section 5480, was vigorously attacked upon grounds 
similar to those of the attack upon the present indictment and 
the court carefully analyzed the indictment and found it 
sufficient. The court does not directly decide, nor does it 
state by way of dictum, that it was necessary in an indict¬ 
ment for conspiracy to charge every element of the offense 




Which was (he object of the conspiracy as fully as if the 

iwdictment were for its t>crnetr-itinn Tim 
/ Jdes th..i II, ; 1 - . I'crpeir.ition. The court merely de- 

/ In n , ht ‘ n,en * , " U8 ‘ wt forth the facts which 

f LTl t"", ""'f '" 0 t,,e "»«*«* Egression so 

ft*,’ f° f " ' "* t0 K ‘ Ve ,1 "" fl fflir opportunity to prepare 
/" <Mc f° Particularly as to enable him to avail himself 
/ of a conv.ct.on or acquittal in defense of another proseeu- 
tmn for the .same crime, and so clearly that the court upon 
on examination of the indictment, may 1* able to determine 
l whether or not, under the law, the facts there stated are 
sufficient to support the conviction.” 

Tins applies to the description of the offense of conspiracy 

and not to the description of the offense which was the 
object of the conspiracy. 

In Stewart vx. United States. 11!) Fed., SO, and Milbv »« 

", -'sTu 09 Fed ’ r,S8 ' " ,e “Aments were not under 

section o440. hut were under section ,5480 

In the ca.se of Conrad ,* Unite,! States, 127 Fed., 70S 
the court, m agreement with this court in the Ceist case’ 
decides only that “to constitute a good indictment, it must 
j-barge that the conspiracy was to do some act made a crime 

by tl,C of the r "'«ed States; and it must state with 
retmmnbte certatnt,, the acts intended to be carried out by 
Ihc conspiracy, so that it can be seen that the object of the 
conspiracy was a crime against the United States ” 

So. in United States r*. Croon. 136 Fed., 018,’,he court 
<Ws no, hold that an indictment for conspiracy to connni 
*" "ff^.se agamst the United States must charge every cle¬ 
ment of the offense as fully as if the indictment were for 
■ts perpetration, but only that the indictment mus, state a 
agreement to commit an act. which, if done, would consti¬ 
tute a crime or offense against the United States This is * 

>n accord with the decision of this rxnirt and of the Su¬ 
preme Court in the Williamson case, that the crime which i« 


the object of the conspiracy need be described only with 
reasonable certainty. 

It is true that in Salla vs. United States, supra, it is said, 
after citing the Carll case and Pettibone case: 

“The authorities above cited sustain the proposi¬ 
tion that an indictment for conspiracy to commit an 
offense against the United States must charge every 
element of the offense as fully as if the indictment 
were for its perpetration.” 

This, so far as the decision of the Salla case is concerned, 
is a mere obiter diet am, and as such, cannot avail to overset 
the true principle as announced by this court in the Geist 
case, and by the Supreme Court in the Williamson case. 

The error into which the court fell in the Salla case, and 
under which counsel for appellant are now laboring, is 
caused by the confusion of two distinct principles in crim¬ 
inal pleading, both of which are in themselves well settled, 
but which have no application to a case like the present. 

The first principle referred to is that in an indictment 
upon a statute, it is not sufficient to set forth the offense in 
the words of the statute, unless those words of themselves, 
fully, directly and expressly, without any uncertainty or 
ambiguity, set forth all the elements necessary to constitute 
the offense intended to Ik? punished. The Cruikshank ca«e 
and the Carll case are types of decisions based upon this 
nrinciple. 

The second is that in an indictment for conspiracy under 
section 5440 the conspiracy must be sufficiently charged, and 
it cannot be aided by the averments of acts done by one or 
more of the conspirators in furtherance of the object of the 
conspiracy. 

The Britton case and the Pettibone case are types of de¬ 
cisions supporting this principle. 

All of the cases relied upon by counsel for appellant, in 
support of their proposition, discussed on pages 39-62 of 
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...c. brief, may be divided into the two classes represented 

,/ oTT ° typCS . of decision8 - Not one of them, exeept 
. SaIla , case ’ cve " mtinmtes that in an indietment for con¬ 
spiracy, the offense which is the objec t of the conspiracy 
must Ik; described with the same particularity that would 
>e necessaiy if (lie indictment were for the offense itself. 

I hat this is not the rule is distinctly held in the Geist 
case, the McConkey case, the Thomas case and the William¬ 
son case, cited and discussed above. 

To repeat, the true rule is: 

In a charge of conspiracy the conspiracy is the gist 
°J. e . crn, ! ( > an /J certainty, to a com mon intent, suf¬ 
ficient to identify the offense which the defendants 
co n spired to corn mi t, is all that is requisite in stating 
the object of the conspiracy. y 

C. The Indictment is Sufficient. 

For a correct understanding of what an indictment should 
fy contain charging conspiracy to commit an offense described 

/ 1,1 ** ecl, ° 11 as amended, and what is a sufficient indict¬ 
ment making such charge, we refer the court to the case of 
Stokes rs. United States, ir>7 U. S., 1ST. This case was the 
model upon which the present indictment was drawn, and 
we submit from a comparison of the two that the present 
indictment contains all the essential averments which the 
Supreme Court has said an indictment for conspiracy to 
commit an offense described in section 5480 as amended, 
must contain. In the Stokes case the Supreme Court said: 

1 ‘^ 0 defendant that three matters of 

fact jnH lie charged in the indictment and es- 
\\ tabhshed by the evidence. (1) That the persons 
charged must have devised a scheme or artifice to 
defraud. (2) That they must have intended to ef¬ 
fect tins scheme, bv opening or intending to open 
correspondence with some other person through the 
postoffice establishment, or by inciting such other 
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person to open communication with them. (3) And 
that, in carrying out such scheme, such person must 
have cither deposited a letter or packet in the post- 
oftice, or taken or received one therefrom.” 

To the same effect are the decisions in: 

United States vs. Smith, 106 led., 958. 

Brown vs. United States, 143 led., 00. 

And many other cases. 

Taking up these three essential elements of the indictment 

in their inverse order, we find: 

3. That in carrying out such scheme the defendants de¬ 
posited a letter in the postoffice (1st count, K., 5, 0, 7; 2nd 
count, R. 11, 12, 13, 14; pages 7 and 9 of appellants brief, 
The record shows and the appellant admits that this requisite 
of the essential elements of the indictment has been complied 
with. 

2. That the defendants intended to effectuate the scheme 
by opening correspondence with some other person through 
the post-office establishment, or by inciting such other person 
to open communication with them. The indictment fully 
complies with this essential requisite, as is shown by an ex¬ 
amination of the first count (R., o), and of the second count 
(R., 11); and the appellant admits this fact on page 7 of 
his brief, relating to the first count, and on page 9 of his 
brief relating to the second count, wherein he says: 

“The second count copcludes by alleging that it 
was part of the agreement that the post-office estab¬ 
lishment of the United States was to be used for the 
purpose of executing the ‘said scheme and artifice to 
defraud as aforesaid,’ precisely as contained in clause 
8 of the quotation from the first count aforesaid, and 
by further alleging certain overt acts for the pur¬ 
pose of executing ‘the said conspiracy.’ ” 

We therefore have the admission of the appellant that 
two of the three essential elements of an indictment for con- 
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.“piracy to commit an offense described in section 5480 

:::r w>,n,,,ie,l with in *•* - 

thi.W D 7r "f in< ! i< ' lm, ' nt con,ai " « sufficient allegation 
fraud? < C en ""“ S * aVe devfaed a schenie or artifice to de- 




“f° also a conspiracy to commit such offense must 

ithree''thin7” ’ m !'. I*'* wce " the defendants to <lo the 

tiling lequisite to constitute the offense Fn 

fendant^ 11 ln(llHlnont <h;,r ^ ros Hint the dc- 

di<l then and there conspire, combine, oon- 
edernte and a^ree together to commit the net 
modem, offense and crime hy sectiln 5^ 

conspired *' *' «’ Si ')V ,lp sa '. (l defendants 

i , oiut agreed together in 

Tr'T ‘ ,ev 'sc. a scheme 
, 4 1 1 1 li< to defraud various persons firms 

attd companies out of their property 'goods 

(hero'folhm-' ,h' 1 l“ :,rla '" | a'l.v to' defraud 
• nd firm ? „ 1 10 ''antes of certain individuals 

pa ie^ to hi w "r I*™"*' and com- 

■I-Tr": -... 11»*«.iH 

sonting himself to l\e engag«l^ < V l7iler n " ,S 

nffiS ;nd n r hmK ’ iSe . mi,f ^ ; ! s - «!»»> «o "hnvHn 
with his pretendwl totsit^ Ju^im.nh 1 ' 00 ^ ° f f>i1,>or 

to the said l^rsons firms and n,her 

1 "• 4 """-S and companies, and others 





26 


unknown to the grand jurors, intended to be de- 
* frauded as aforesaid, as financially responsible and 
entitled to receive various kinds of merchandise and 
goods on credit, and the said scheme and artifice to 
defraud was to be further effected by ordering mer¬ 
chandise and goods from the persons, firms and com¬ 
panies as aforesaid, and from other persons, firms, 
and companies to the grand jurors unknown, having 
no intention, then and there, to pay for such mer¬ 
chandise and goods so ordered as aforesaid, but to 
convert the said goods and merchandise to the use 
of each and of each other.’ 

“We think this states with sufficient clearness the 
first requisite of an indictment, under section 5480, 
of a scheme or artifice to defraud.” 

The Supreme Court has thus stated that the Stokes in¬ 
dictment sets forth with sufficient clearness the first requisite 
of an indictment under section 5480 of a scheme or artifice 
to defraud. It is claimed by the appellant that the indict¬ 
ment in the present case is insufficient in this particular, 
and we therefore set out in parallel colums the essential 
averments of the Stokes indictment and of the Dufour in¬ 
dictment, that the court may see at a glance that the latter 
is, in all the essential requisites, within the rule laid down 
by the Supreme Court in the Stoke* case, and hence suffi¬ 
cient. 

4 

Stokes Indictment. Dufour Indictment. 

“Did then and there com- “Did then and there con- 
bine, conspire, confederate spire, combine, confederate 
and agree together to commit and agree together to commit 
the act made an offense and an act made an offense and 
crime by section 5480 * * * crime by section five thou¬ 
sand four hundred and 
eighty of the Revised Stat¬ 
utes of the United States as 
amended * * * that is 

that is to say, the defendants to say, the said defendants, 

4a 
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conspired * * * and agreed 
together in devising and in¬ 
tending to devise a scheme or 
artifice to defraud various 
persons, firms and companies 
out. of their property, goods, 
and chattels, and particularly 
to defraud (here follows the 
names of certain individuals 
ami firms) and other firms 
and companies to the grand 
jurors unknown, of their 
goods and chattels.” 


Harvey M. Lewis, the said 
hverett Dufour, and tho said 
James N. Iluston, did con¬ 
spire, combine, confederate 
and agree together in devis- 
ing and intending to device 
a scheme and artifice to de- 
fraud such persons, firms, 
companies and corporations 
out of their money and prop¬ 
erty whom they the said 
(defendants) might 
cause and induce to apply to 
him, the said Harvey M. 
Lewis, or to him tho said 
James N. Huston or to the 
-National Trust Company of 
U ashington, D. C., * * * 
to have corporate stocks 
maids and securities guaran- 


“Jhe scheme and artifice 
to defraud as aforesaid was 
to be carried out by each of 
the said defendants repre¬ 
senting himself to be en¬ 
gaged as a dealer in various 
kinds of merchandise and 
goods, and to have an office, 
ami to use in his correspon¬ 
dence sheets of paper with 

, pretended business print¬ 
ed thereon; 


i hat the said scheme and 
artifice to defraud was to be 
carried out by the said Kv- 
erett Dufour, representing 
himself under the firm and 
•^yle name respectively of 
hverett Dufour and Com¬ 
pany and the Mutual Securi¬ 
ties Company to various per- 
sons, firms and corporations 
desiring to have corporate 
stock, bonds and securities 
sold, to be engaged as a 
broker in making sales of 
stocks, bonds and securities 

m i i t0 .^Present that he 
would sell and make sales of 
corporate stocks, bonds and 
securities guaranteed as to 
principal bv a guarantee 
company, and to represent 
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“And the said defendants 
were mutually to represent 
each other to . said persons, 
firms and companies, and 
others unknown to the grand 
jurors, intended to be de¬ 
frauded as aforesaid, as finan- 


that stocks, bonds and securi¬ 
ties so guaranteed as afore¬ 
said would be sold by him, 
the said Everett Dufour 

* * * and to represent that 
the National Trust Company 

* * * and the Enterprise 
Trust Company were regular 
guarantee companies, and 
that upon obtaining an 
agreement to guarantee the 
stocks, bonds and securities 
of such persons, firms and 
corporations, he, the said Ev¬ 
erett Dufour, * * * would 
and could make sales of such 
stocks, bonds and securities 
of such persons, firms and 
corporations so obtaining the 
guarantee as aforesaid.” (R. 
2 .) 

Then the indictment pro¬ 
ceeds with averments as to 
that part which the defend¬ 
ants, Lewis and Huston, were 
to play in the conspiracy and 
the false representations they 
were to make, and negation 
of the truth of those repre¬ 
sentations (R. 2, 3, 4); and 
then the indictment con¬ 
tinues in substantiallv the 

t j 

words of the Stokes indict¬ 
ment, as follows: 

“And the said defendants, 
the said Harvey M. Lewis, 
the said James N. Huston 
and the said Everett Dufour, 
were mutually to represent 
each other and the said re¬ 
spective firms and corpora- 
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dally responsible and en¬ 
titled to receive various kinds 
of merchandise and goods on 
credit, and the said scheme 
and artifice to defraud as 
aforesaid was to he further 
effected bv ordering mer¬ 
chandise and goods from per- 
sons, firms and companies a* 
aforesaid, and from other, 
persons, firms and companies 
to the grand jurors un¬ 
known, having no intention 
then and there to pay for 
such merchandise and goods 
so ordered, as aforesaid, hut 
to convert the said goods and 
merchandise to the use of 
each and of each other/’ 


tions to said persons, firms 
and corporations intended to 
1 h‘ defrauded as aforesaid, as 
financially responsible and 
persons carrying on a bona 
fide business under the 
names of said respective firms 
and corporations. And the 
said scheme and artifice to 
defraud as aforesaid was to 
be further effected by the 
said Everett Pufour in¬ 
ducing said persons, firms 
and corporations to have 
their stocks, bonds and se¬ 
curities guaranteed by the 
National Trust Company 

r i * an ^ that by means 
of the divers false and fraud¬ 
ulent representations afore¬ 
said. they, the said Ilarvev 
M. Lewis, the said James N. 
Huston and the said Everett 
Pufour were to induce such 
persons, firms and corpora¬ 
tions desiring to have their 
stocks, bonds and securities 
guaranteed to apply to said 
National Trust Company 
* for an agreement to 
guarantee such stocks, homE 
and securities, 0 f them, the 
said persons, finis and cor¬ 
porations. and for said agree¬ 
ment to guarantee as afore¬ 
said such persons, firms and 
corporations were to pav to 
the^National Trust Con.panv 

, . a , ' Pe one per cent 

°; /be face value of said 
flocks bonds and securities 
so ,0 °e guaranteed, in order 









29 


that' the said stocks, bonds 
and securities could and 
would be sold by him, the 
said Everett Dufour, trading 
as aforesaid; * * * with 
the intent to cause and in¬ 
duce said persons, firms and 
corporations to pay to it, the 
National Trust Company of 
Washington, D. C., their 
moneys, to be appropriated 
bv them, the said Harvey M. 
Lewis, the said James N. 
Huston and the said Everett 
Dufour, without giving any¬ 
thing of value therefor 
* * * Whereas in truth and 
in fact the said guarantee 
when so obtained was not and 
would not be of value to such 
persons, firms and corpora¬ 
tions by reason of the prem¬ 
ises as aforesaid, but as part 
of said unlawful conspiracy, 
the said Harvey M. Lewis, 
the said James N. Huston 
and the said Everett Dufour 
were to fraudulently convert 
the said fee and money paid 
l>v them the said persons, 
firms and corporations afore¬ 
said, to the use of them and 
each of them the said Harvey 
M. Lewis, the said James N. 
Huston and the said Everett 
Dufour. without giving any¬ 
thing of value therefor.” 


We, therefore, have in the Dufour indictment, not only 
all the essential allegations contained in the Stokes indict¬ 
ment (with the verbiage altered only to apply to the present 
case), but also additional averments showing what the de- 



fendant Dufour was to do. There is, however, added to the 
Dufour indictment (R., 2) 3, 4) a full arraignment of the 
charges again.-4 the defendants Lewis and Huston, showing 
the part that they conspired to play and the false represent^ 

InT, f £ " Cre !° T ke ’ thu * fuIlv “PPrising all the defend- 
ants of the venal .scheme of which they are charged. 

wi h- noted that, in short, the indictment charges Du- 
four with conspiring with Lewis and Huston to use the mails 
to defraud such persons out of their money as they might 
cauje an ‘ , ' rK luce to have their corporate securities guaran¬ 
teed. and that the scheme to defraud was to be carried out 

r W"'j"K himself to he engaged as a broker, 
a ,' ,lc / onld nnd ™»ild make sales of securities so guar¬ 
anteed by Lewis and Huston, and to .solicit persons to have 
their securities guaranteed, and to represent that the Na¬ 
tional Trust Company and the Enterprise Trust Company- 
were regular guarantee companies, and that he, Lewis and 
Huston and their respective firms and corporations yvere 

"jT"! v ro '' r ’ on>!,blc an<1 carrying on a honn fide business, 
ami that by means of divers fal.se and fraudulent representa¬ 
tions the defendants were to induce persons to have their 
securities guaranteed, and to pay to the National or Enter¬ 
prise Trust Company one per cent of the face value of the 
securities m order that the securities so guaranteed could 
and would be sold by Dufour. whereas, in truth and in fact, 
the guarantee yvhen so obtained would not be of value to such 
persons, but as part of the conspiracy- Lewis. Huston and 
Dufour were fraudulently to convert said fee and monev 

paid by such persons to the use of them and each of them 
the said defendants. ’ 

Tt is thus seen that under the authority of the Stokes case 

' ndlC ‘ ment "'fluently identifies ,h e violation of 
sec ion o480 in describing the scheme to defraud bv the use 

X aPPe,,ant ’ 8 - prop- 

But the court below, if it erred in any respect, erred in 
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favor of the defendant in treating the indictment as till 
it were an indictment for conspiring to obtain money by 
false pretenses, and not for conspiracy to violate section 
5480. The “scheme to defraud by the use of the mails,” 
therein defined and denounced, is very different from the 
offense of obtaining money under false pretenses, in certain 
respects which have an important bearing on the considera¬ 
tion of the present indictment, as we shall show. 

The indictment, not charging false pretenses, but con¬ 
spiracy to defraud by misuse of the mails, need not negative 
fraudulent representations nor allege knowledge on the 
part of each defendant that the representations made by 
the others were false. Such representations were only steps 
in the accomplishment of the ultimate purpose, the misuse 
of the mails, which the indictment avers the defendant 
conspired to commit. 

The learned justice who presided at the trial below, in 
rendering the instructions to the jury, said: 

“You have the distinction between an expression 
concerning an existing or past fact and a mere 
promise with relation to the future. The one can 
be the ba*is tor a fraudulent scheme, the other can- 
not.” 

The court thus excluded from the jury’s consideration 
false promises and representations as to the future made by 
Dufour as a basis for a fraudulent scheme. In this the 
court was, we submit, overcareful in guarding this appel¬ 
lant’s rights, and laid down too narrow a definition of a 
scheme to defraud under section 5480. 

In the ca*e of Durland vs. United States, 101 U. S., 300, 
the defendant was charged under section 5480 as amended 
with falsely obtaining people’s money for the purchase of 
a certain bond out of which the defendant represented the 
purchaser would obtain large future gains at maturity, when 
in truth the defendant did not intend the bond should 
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made punishable as such by statutes in many of the 

Suites.’ * * * t 

“In the light of this the statute must be read, 
and so read it includes everything designed to 
defraud by representations as to the past or pres¬ 
ent, or suggestions and promise as to the future. 
(Italics are ours.) The significant fact is the 
intent and purpose. The question presented by 
this indictment to the jury was not, as counsel in¬ 
sist, whether the business scheme suggested in this 
bond was practicable or not. * * * J*he charge 

is that in putting forth this scheme it was fifil 
, ‘TTTe - *^rrrt?TrT*~TTf^TTu? mTahT * f(» 

Sffccess. Tut that* Tie resorted^Ho tins 

lonn ana pretense of a BdnTrVfMSuT aTSou^T 
he or the company would ever make good its 
promises. It was with the purpose of protecting the 
public against all such intentional efforts to despoil, 
and to prevent the Post-Office from t>eing used to 
carry them into effect, that this statute was passed; 
and it would strip it of value to confine it to such 
cases as disclose an actual misrepresentation as to 
some existing fact, and exclude all those in which 
is only the allurement of a species and glittering 
promise.” 




To the same effect are the decisions in the cases of: 
M’Conkey vs. United States, 171 Fed., 829. 
Brooks vs. United States, 140 Fed., 223. 
Horman vs. United States, 116 Fed., 350. 


In Horman vs. United States, 110 Fed., 350, the Circuit 
Court of Appeals had under consideration an indictment for 
violation of section 5480 as amended. The scheme as set 
out in the indictment was to require another to pay a large 
sum of money or publish to the world that he was guilty of 
grave crimes and offenses—in other words, a blackmail 
scheme to extort money. The court, in holding that such 
scheme was within the purview of section 5480, as amended, 

said: 


5a 
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In the ease of Brooks v*. United States. 146 Fed 223 the 

c = , am „r .„ r , t .. 

thaMh " r , T fe " dtt,,U ,levise<l « -'-erne reprinth,« 
1, ‘ to f ’ llM in, ' Ueed “> entrust their 

the wo Id o ,,r r VeS,n,ent ’ Up ° n " ,c ^presentation that 
' ; ' " TT m ' se re,urns fro,n «uch investment and 

that they would pay six per cent per month on such money 

by Xh'fT’ " be ' n ? " vcrred ,hat ‘he defendants intended 
bj such false pretensions to indue* the deposit of money for 

e sole purpose of converting it to their own use'. 

he court after quoting from the Durland case, mtpra in 

ining t e action of the lower court overruling a de¬ 
murrer to the indictment, said: ” 

'The section in question, read in the light of the 

foregoing expos,.. of its meaning, in our onin on 

contemplates any .scheme involving maUere of en 
fon-eable or unenforceable contract, representation 
of fact.-, expression of opinions, or assurances ,,f 
present or future conditions, provided only it w m 






designed and reasonably adapted to deceive and de¬ 
fraud. The most successful schemes to defraud are 
those dressed in the garb of honesty and hedged 
about with all the appearances of legal and enforce¬ 
able undertakings. If the intent and purpose is^to 
deceive and defraud the unwary it matters not what 
form the project is made to take. 

“Tested by the foregoing, we think the scheme al¬ 
leged to have been devised by the defendant comes 
fairly within the statute, and* is sufficiently outlined 
to show its design and adaptability to deceive, to in¬ 
form defendant of its character and enable him to 
take issue thereon and prepare to meet it. * * * 

It inspired confidence at the outset, and afterwards, 
when confidence was fully established, encouraged 
and doubtless secured large increase of deposits upon 
which the ultimate intent charged ‘to convert to his 
own use’ could operate. The trial court did not err 
in overruling the demurrer to the indictment for 
defective or insufficient statement of a scheme to de¬ 
fraud.” 

In Post vs. United States, 135 Fed., 1 (C. C. A.), the court 
held that an indictment containing the averment that the 
defendant was engaged in the business of mental healing and 
advertised that upon payment of a certain fee she would 
treat and cure persons afflicted with disease, whereby she 
induced persons to send their money to her for the purpose 
of receiving such treatment, and to fraudulently convert 
such money as should be sent to her own use, without ad¬ 
ministering any treatment, and that she did not intend to 
cure any persons who might apply to her, was a good indict¬ 
ment under section 5480, as amended. The court said: 

“It is not charged that she falsely pretended that 
she could cure. No charge is made that she could not 
treat and cure as advertised, and no charge is made 
that she knew she could not treat and cure diseases 
and conditions as claimed. The point of the indict¬ 
ment which differentiates them from the mere charge 
of optimism—of professional boasting—is the allega- 




££* * Sr. a s a 

rile court said : 

Hjc «i.<t of the scheme and artifice charted ,* n 

treatment.’ The learned jtuWvho ‘tS'S'° r “ ny 

... overrun,,, the demurred ,oV nd"men Jf 

It i> not the <| notion whether Mix Pol,'.. 
could not do uduii >ii A • i , * * 0> * wuld or 

if a. (he tiinc of niii^kTiiff , t| lniSW ^ ** wouW <>«, »*««t 
tended not to carry them It re ! ,rcf ! en ‘« ti< ?ns «*« in- 
K«ilt.v of violation of the law.’”“ ‘ n that ros I ,e(-t 

I..H , e<.,e ofM , lle r r*. United States, 133 Fed 3>7 
‘ion 5-1,SO. alttt/;L ^° e of ‘the e l raUd ’ nnder 

trail suction with an lw.no i same contract or 

laudable object would 1 o V ^ i° nt , to . ao <*°mpHsh a 

s.. I ,£i wf u*“s"iJ 1 J n tKr'-, '!» 

M,,lw fli K ,„| ‘^jjt 96 ' fH - 1 '"'xl 
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scheme to induce others to corn, t ,i • ‘ d devlsed a 

fendant^ for investment in h > 1CIF lnorie ‘ V to de- 
investment m such pretended fund, “and the 


same moneys to fraudulently convert to their own use, of 
them the said Flemming and Loring, and thereby to defraud 
said persons who should so send and entrust the same to 
them ” The court, in upholding the indictment, said: 

‘‘The gist of the fraud charged in these counts 
of the indictment is the purpose of the defendants to 
convert to their own use the moneys which they 
should induce and procure persons to send to them, 
to be used as part of the alleged ‘Fund W/ in specu¬ 
lating in grain, provisions and stocks. It is not nec¬ 
essary that it should be proved that there was no 
such* firm as Flemming and Merriam, or that there 
was no ‘Fund W,’ but the essential element of the 
charge in the indictment is the fraudulent intent 
of the defendants to convert to their own use the 
moneys which they should induce persons to send 
them for investment as ‘FYmd W/ or a part of it. 
Nor is it necessary that it should appear in the proof 
that the defendants intended to convert to their own 
use nil the money so obtained; if it was their pur¬ 
pose to convert any part of the moneys to their use, 
which persons were to be induced to send them for 
investment and employment in the ‘Fund W,’ then 
the offense is committed.” 

In United States vs. Wootten, 29 Fed., 702, the court, in 
instructing the jury, said: 

“If you are satisfied, beyond a reasonable doubt, 
that a conspiracy by two or more of them was formed 
to do the acts charged, and that these were the order¬ 
ing of goods by mail, under the pretense of being in 
business as merchants, from other merchants, with a 
formed intent of not paying for them, you will find 
the defendants or such two or more of them as were 
concerned in such scheme guilty.” 

In United States vs. Loring, 9*1 Fed., 881, 885, the court 
said: 

“There can be no room for doubt that, if this 
scheme is consummated,—if persons are induced to 
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The whole argument of counsel for appellant is based 
upon a misconception of the true nature of the indictment 
which they are attacking. They assume that it is an indict¬ 
ment under section 5480, and forget that it is for conspiring 
to commit the offense denounced in that section, and that 
the conspiring is the gist of the offense charged. 

Bannon & Mulkey vs. United States, 155 U. S., 464; 

Dealy vs. United States, 152 U. S., 539; 

United States vs. Britton, 108 U. S., 199. 


In the Britton case the court said: 

“The offense does not consist of both the conspiracy 
and the acts done to effect the object of the con¬ 
spiracy, but of the conspiracy alone.” 

In O’Hara vs. United States, 129 Fed., 551, it is said: 

“It is sufficient, under section 5480, to charge that 
the defendants, having devised or intending to de¬ 
vise a scheme to defraud, to be effected by the use of 
the mails, did, in the execution of this fraudulent 
scheme, deposit for transmission a letter in some 
post-office. The offense is the misuse of the mails— 
the deposit of a letter in the execution of a scheme to 
defraud. Wecber vs. U. S. (C. C.), 02 Fed., 740; 
Durland vs. U. S., 101 U. 8., 300.” 

In the case of Horn vs. United States, 182 Fed., 721, 727 
(C. C. A.), the court said: 

“While the formation of some scheme or artifice 
to defraud is an essential element of the offense, the 
gist of the offense is the use or attempted use of the 
United Suites mails for the forbidden purpose. It 
is only necessary, therefore, to charge the scheme 
with such particularity as will enable the accused to 
know what is intended, and to apprise him of what 
he will be required to meet upon the trial; and if it 
is distinctly alleged that the United States mails are 
to be used, or are intended to be used, in consum-, 
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l n.ted States, «9 C. 0. A., 01; 130 Fed., iK” 

'1'l.e appellant contends that the indictment carefully 
uvo,ds charging that he did not believe the representations 
lo he true and that it does not allege that the appellant had 
a i\ knowledge that the representations to he made by Lewis 
and Huston were fal.se, and that there is nothing in'the in- 

;/r .r « 1"’" k :*° wled « e 0,1 the 1*^1 Of Uufour 

of the fuse statements made by Lewis and Huston Hut 

tins crtnc,;,, ,s based upon counsel's fundamental misT 

(cptum of the indictment. It Ls an indictment for— 

1. Conspiracy; 

rzt"" ..•.. * «*»«*>- 

(a) To devise a scheme to defraud; 

(/ ’> To \ ntend <° etf^t such scheme by opening corre¬ 
spondence through the Post-Otiiee establishment; and 

the P , 0« “ ?r ti0 " ° f , : U ° h to Pl^c a letter in 

tlie 1 ost-Ofiice, to be carried by the mails. 

to clm^utl ?h 0He " Se the defendants cons pired 

to ( rrj o , ls the misuse of the mails. The conspirators 

are divided into two classes: 1 

A. Appellant Uufour, who was to act as broker to induce 
persons to have their securities guaranteed, on the repre¬ 
sentation by him that he could and would sell gunraXd 
securities; and feuuranieea 

whtah duml r" d H ,T n ’ Wh0 0perated U,e trust companies, 

<h - houId give false representations to persons concern- 

ng their companies, as a further inducement to obtain 

their money for a guaranty contract. 

Each class was to work independently of the other in order 




to induce persons to part with their money whereby they 
should be defrauded, all of the defendants having a common 
purpose intending to convert the money so paid to 
their own use, without giving anything of value therefor, 
and conspiring and intending to use the mails of the United 
States for their venal purpose. The conspiracy is a con¬ 
spiracy to misuse the mails not for a legitimate but for an 
illegitimate purpose, and the misuse of the mails is the 
crime charged, and hence the gist of the offense which the 
defendants conspired to commit, the gist of the offense for 
which they are charged, however, still being conspiracy. 
It is therefore immaterial that each conspirator should know 
each step, that the other conspirators were to take so long| 
as it was merely a step in the accomplishment of the ulti/ 
mate purpose, that is, the misuse of the mails for the pur¬ 
pose of defrauding. The knowledge of the conspirator of 
class A (the broker who is appellant) of the truth or falsity 
of the statements made by his co-conspirators of class B 
(that is, Lewis and Huston) is not an essential element of 
the offense as decided by the Stokes and other cases above 
cited, and it is not essential to aver such knowledge in draw¬ 
ing a good indictment under section 5480 as amended. 

In the case of Horn vs. United States, 182 Fed., 721 
(C. C. A.), the court held good an indictment for the mus- 
use of the mails in the furtherance of a scheme to defraud 
in the side of worthless mining stock. The indictment al¬ 
leged that the defendants represented in their literature, 
sent through the mails to induce the purchase of stocks, 
that the mine was a developed producing mine, yielding ore 
of stated large value, while in fact it did not have ore of the 
quantity or quality stated, and no shafts had been sunk 
thereon, etc. The court held that the indictment was not 
defective for failure to allege that the stock was not of 
value for which it had been sold, or that the defendants did 
not believe or have reasonable cause to believe that it was 

6a 



«r T^r; ZT™ ~ - -»<** 

Mis'rc, sjsu*as,fj- -s 

6 ;j lle « e<l -tatonenf <>r representations to Z n ade 
b > the ® "ere true, is matter of defense 1! 
neeessary to be negatived in the indictment Lemon 
’*• . l n,, ed States, KM Fed., 5)53; 90 C C \ 017 
Lwnig r*. I mted States, 136 Fed.. 53- 09 C. C A ’ 

i R - 'i! a,e > xt " illiams, 70 Iowa, 52; 25) N - \v 801- 
1 Bishop s New Cr. Pro., secs. 326-513.” ’ ’ 

sJmVT„X‘ f lr li " l ‘ 1025 - “«"“ 1 

tmn, but whether it contains every element of the 
ofle,,se lllten< Je < 1 to be eharged and suSLtK at 

SET ‘ din 1 ? ' vhat , tl,e y must be prepared ta 
meet, and, in case any other proceedings are taken 

against then, or a similar offense, whether the ™ 

ord shows with accuracy to what extent they may 

plead a former acquittal or conviction.” " ^ 

In Lemon «*. United States, 164 Fed., 953, the defend¬ 
ants Here charged with devising a scheme to defraud in¬ 
volving the making of false statements in respect to the 
ancial condition of their bank, and sending the same 
through the mails to perrons intended to be defra.iZ 
e scheme was that they would represent that they were 
conducting a solvent bank which was in prosperous con¬ 
dition and had a certain capital Mock, which representa- 
foiis were ...ade to induce pereons to purchase their stock 
and deposit money with, and make loans to, them, with 
the real puriiose of converting the money so paid, de¬ 
posited and loaned, to their own use. It was contended that 
the indictment was bad, and one of the grounds for such 
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contention was because no averment is founorui the i 
dictnient to the effect that the defendants knew tte fcondi- 
tions of their bank at the time they are alleged to fifcve de¬ 
vised the scheme to defraud, and because it affirmatively 
appears from the statements and letters sent out that ifto 
fraudulent scheme was contemplated. The court said: 

“There teas no need of a definite averment that de¬ 
fendants knew that their hank was insolvent at the 
time thej/ made the alleged false pretenses concern¬ 
ing it. This is not an action for deceit or a criminal 
action f)>r making false reports touching the condi¬ 
tion of the hank where the scienter is indispensable; 
but it is a criminal charge, the essential elements of 
which are (1) the devising of a scheme or artifice 
to defraud, (2) contemplating the employment of the 
mail service of the United States in its execution, 
and (3) the actual employment of the mail service 
in the execution or attempted execution of the 
scheme. The scheme as laid in the indictment, 
stripped of much verbiage, is that the defendants 
would pretend that they were engaged in a certain 
solvent banking enterprise, and would hold out and 
pretend that they had assets in excess of liabilities, 
and would make other alluring pretenses of like kind, 
***Wltm rn fact their pretense's were fahe and their 
real purpose wws, through and by means of the pre¬ 
tenses] to induce the unwary to deposit money with 


them and thereby enable them to convert the 
smut ’W*”their own use. The averments of the 
indictment thus epitomized disclosed a scheme or 
artifice well designed and adapted to deceive, and 
describe it with sufficient certainty to show its ex¬ 
istence and character and to fairly acquaint the t 
accused with what they were required to meet. 
Such, wi thout the certainty and particularity required 
in aescrTb niatnctnwitPT" ~()ff^nse~in a. criminal 
charg e T ls all tlx at U'^Fcessaru first 

'“flernenf of the 'offense' denounced by section 5480. 
Brooks vs. United States, 76 C. C. A., 581; 146 Fed., 
223.” (The italics are ours.) 
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the appellant with unlawfully procuringtS™ 0 "* U"*** 
delivery to him „f the f V "" ! K tl e surrender and 

he was the director The s' f “ "’" nl biUlk of which 

It. indi,<" ... 

negativing every nossihlo ti ’ ^ ^ ere ' vas no nee< * °f 

cent deli^ry'of'the'm.ti 6 1 'T'T "'"''detent with an inno- 
‘ 01 ,,le "otc ^ the defendant, said: 

r"° “» "f limit, 
unable to pmve " "Aft 5 " mn * " '"> ht »* "holly 

jmrpo.se to the defendant '"vhlielTwing any useful 
mal pleading require I ni ,l! e tl,e , n , llcs " f crim- 
apprised of the ei.' ree "L " < ?" Se ' i*" 11 >* fully 
after all, he Wne'in niii.,1 °tI.^T'ir* V 1 "’ '* diouM, 

mal proceedings is to eonviet the " V 1 *’* ° f < ' rim ‘ 
to shield the innocent ’'V • BU,lt ?> "•* "ell as 
ards of particularity should be ^? 1> ™ ot,< ohle stand- 
government nmv ho p n(r . lt ^ • l,p ’ w h©reby the 
tiojis which it would he i ! T *n^ !na ^ ,,1 g nllega- 
•>o.e might have £ Sli V' C 

a seore of honest J . ,he defendant for 

impossible to ant einme V ! m " . wonM ^ "<‘erlv 

in. civil pleading isTt reouied'!': r g imi " n] »« 
ntive a defense ‘When* n • anticipate or neg- 
riance * * * ))!‘ , ' r ™‘ ls no T'estion of va- 

of negative, introduce matter of' not ; ,,v " av 
drawn on a statute mv „ „!!n ' f en “ 0 "hen it is 

">on law.’ , Bish. Crim. Pro 7ec"'d3fi o C ° m ' 

f " °’ ,,i "'a t-». United States. p>o Fe .i .. . 

prosecution for a violation of section 14S0 ’ ' ' a 

court said: »>4oO t as amended, the 

<li«dnin^lt , m,;Zn^,!! 1 y ,)j ^i‘>n that the in- 
The intention to wZ lit ' >ffe TPJ"‘ive terms. 

from (lie careless, eonslituteTlhe ^eme'i 






In the case of Ewing vs. United States, 136 Fed., 53 (C. 

C. A.), an indictment under section 5480 was found to be 
sufficient. The court held that the gist of the offense being 
a scheme to use the mails in furtherance of a purpose to 
defraud, coupled with an act done to carry out the same, 
and not the obtaining money by false representations, the 
indictment, therefore, was not defective for the failure to 
negative the truth of such representations. The court said: 

“It is contended that the indictment is fatally de¬ 
fective, in that it fails to negative the truth of the rep¬ 
resentations alleged to have been made. The indict¬ 
ment alleges that the representations were utterly 
false and untrue in fact, and were well known by the 
said William Baer Ewing and George B. Chaney to 
be utterly false and untrue in fact/ This, it is said, 
is a mere statement of a conclusion of law, and is 
not sufficient. * * * But we find no defect in 
the indictment in the respect specified. It. is true, 
and counsel present authorities which so hold, that, 
in drawing an indictment for an offense, the sub¬ 
stance of which is matter falsely sworn to, or fraud 
perpetrated by means of matter falsely represented, it 
is necessary to allege not only that such matter was 
false, hut the pleader must go further, and allege the 
truth as it is in the facts. But here the gist of the 
offense is not the obtaining of money by means of 
false representations. Tt- is a scheme ituk.Uifc.uuuk. 
of the United StatesTTi fllPlliehuu.c. yi a putpona-to, 
doTrnWf. and an not done (o carry out the same. W. 
was such use of the mails that the statute was in¬ 
tended to prevent. The fraud contemplated by the 
law need not necessarily be a fraud at common law 
or bv statute. Said Mr. Justice Brewer in Durland 
vs. United States, 161 U. S., 315; 16 S>up. Ct., 512; 
40 L. Ed., 709: 

“ 'It is enough if, having devised a scheme 
to defraud, the defendant, with a view of ex¬ 
ecuting it. deposits in the postoffice letters 
which he thinks may assist in carrying it into 
effect, although, in the judgment of the jury, 
they mav be absolutely ineffective therefor/ 



rt if urged thiit (he indictment if. fatally defective 
for want of averment that the plaintiff in errorin- 

th« th °/i Cfr, " ld " nv one Tho indictment charges 
that the false representations were made ‘solely for 

he pur,K,se of obtaining money, roo. 1 “f„d pZerty 

of the said |lemons whom they might induce tartar 

to correspondence with them,’ and further alleges 

induce? trail’d dT f ’- Pcrtai " P* 1 *" 1 '* named were 
•in,I I?;- dl<1 ' « lve '« <»'e plaintiff in error 

and his associate certain money.’ Rut it is ureed 

that there was no allegation of « n intent on the part 
ti ed fn error invert the money 

l eeslrv "t,° WM V*/ s «eh «■> allegation was U n- 
ne<essan. The indictment charged a scheme to do 

fraud hy means of false representations to Cdteem 

the mails, that the scheme was carried 

*- ssJS .sera: aa,? 

thm !|,' r T f lh ". t in ,lle Ewins case ,he indictment alleged 
R i 'i <1 ' fendants knew the representations were false 
But such allegations were made in the form of a mere eon- 

Husion of law and were not sufficient, and the court so held 
e court further held, however, that these allegations were 
immaterial and that, therefore, the insufficiency in the 

°"o hV 7 aVem,ent ‘ liH " ot vi,ia, « indictment. 

So here having set out that the defendants conspired to 

and hay,W°r *° ' Mnw] bv ,1,c «f the mails, 

a ing described (hat scheme by setting forth in clear 

terms what each one of the conspirators wa« to do in pumi,. 

end vh to'ohr "" 00 7 re ° f • in order tn eecon.pl, P sh its 
anvthw 7 h , m 7 P> ’ fr ° m ,hird arsons, without giving 
. g 'alue, and to convert the money so obtained to 
heir own use, and having set forth the use of the maTbv 
the defendants to accomplish the object of the scheme, the 


indictment is found to contain all the essential ingredients 
of the offense charged. 

The conspiracy was to induce persons to pay their money 
to have their stocks guaranteed, without rendering anything 
of value therefor, but with the intent to appropriate the 
money so paid to the use of the three defendants. 

This charge, we submit, is sufficient in itself. As Lewis, 
Huston and Dufour went into the conspiracy, agreeing to 
do this, it is immaterial that each defendant would know 
each step or the falsity of each representation made by the 
other defendants. It is sufficient that they conspired to 

defraud others of their money. 

Each defendant may take a subordinate part, and yet if 
the part he plays is a link in the chain which is drawn 
around the victim, although he does not know the part that 
each other conspirator is to play or is playing, as each de¬ 
fendant conspired with the others to effect the ultimate pur¬ 
pose, that, is, to defraud, he was equally guilty with all the 

others. 

Although it may be that the indictment is, in some re 
spects, inartifieially drawn, is redundant, contains surplus¬ 
age, and may be even ambiguous, yet it appraises the defend¬ 
ant of the crime with which he was charged with all-suffi¬ 
cient clearness and certainty; he was not in the dark as to 
what had to be proven at the trial in order to convict him, 
nor was he taken by surprise in any particular. He docs not 
now pretend to say how or in what respect he was injured, 
or hindered in the presentation of his defense. And cer¬ 
tainly, had the verdict of the court below been “not guilty,” 
a judgment rendered thereon would have been a complete 
basis for a plea of autrefois acquit to a second indictment 
charging the same offense for which he has just been tried. 

It is, therefore, respectfully but confidently submitted that 
the indictment was in all respects sufficient; that if in any 
respect it was defective, such defect was only in matter of 
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I°r«on1n°arrelt n0t ‘° ^ *** ' ,efendant ati » verdict of 
motion ™^ in overru hng .he 


The C0U 1h! e i°7 D J d NOt fc “ ***** to Grant 
the Defendant s First Instruction. 

the refuJu^l^the lllC}, Tt ^ ^ seto,ul assi g ,| ment of error 
prayer (Kec., ;j(i, 37^ ° gr ‘ Ult ^ ,lefe " di " lt Lewis’s first 

edly '!* al>PeUa " t clai ™ rejieat- 

l«l ini.. SZe w 

could not he termed as an instrucW ' * least ’ 

who is a^urned be ,1,™ U ‘ e “ Verage JUror > 

The appellant has, hoover t ,netaph **r m - 

did in its general ££ CV £ TT 

xr t «•«** 

'1* jury, » that U.ev SvTh'S'' 
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'‘ he Value and limitations 
clearly upon that win t he v Acting the juiy 
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III. 

The Court Below Did Not Err in Refusing to Grant 
the Second Request for Instruction on Behalf of 
the Appellant. 

The instruction, as requested, was as follows: 

“The charge of the indictment is that the scheme 
alleged to have been devised by the defendants was 
a scheme to defraud out of their money and property 
such persons, tirins, companies and corporations, as 
the defendants might cause mid induce to apply to 
the defendant Lewis, or the defendant lluston, or 
any of the companies named in the indictment, to 
have corjiorate stocks, bonds or securities guaranteed, 
with the intent to appropriate to themselves, the de¬ 
fendants, without their giving anything of value 
therefor, the moneys paid by such persons, firms and 
corporations. The allegation ol the indictment that 
such was the intent of the defendants is material and 
necessary to be established, to your satisfaction, be¬ 
yond a reasonable doubt, before you can find the 
defendants, or any of them, guilty (R., 37). 

While this instruction correctly states the law so far as 
it goes, it was vicious in singling out a single element of the 
offense charged in the indictment and thereby giving to it 
undue emphasis. 

The court in the first prayer requested on behalf of the 
defendant Lewis, which by its terms applied to all the de¬ 
fendants, fully and clearly charged the jury upon the law 
involved in the prayer, the refusal to grant which is now 
complained of. 

The prayer granted by the court is as follows: 

“While the indictment states that the defendants 
conspired in devising an alleged scheme to defraud, 
as therein defined, the offense charged upon the de- 

7a 
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fendants is not the having conspired in devising the 
said alleged scheme, hut the having conspired to use 
tiie l mted States mails in execution thereof. The 
essence of the said alleged scheme, as defined by the 
indictment, is the representation by the defendants 
that the certain companies mentioned in the in¬ 
dictment, or some of them, were regular guaranty 
companies that certain persons were officers thereof; 
and that the said companies were properly and ade¬ 
quately capitalized and equipped to guarantee stocks 
homls and securities of other companies or firms 
whereas certain of the persons so represented to be 
officers were not such, and the said companies were 
not so capitalized or equipped, as aforesaid, and the 
guaranties of the same, when procured, would be 
and were of no value to those procuring them, and 
it was the intent of the defendants to appropriate to 
their own use, without giving anything of value 
therefor, the moneys paid by those applying for such 
guaranties. Accordingly, in order to find any one 
ot the defendants guilty, as charged in the indict¬ 
ment, you must find from the evidence, bevond a 
reasonable doubt, that such defendant had knowd- 
edge of the said alleged scheme, and knowledge that 
the said representations concerning the said com¬ 
panies as aforesaid were false in the particulars or 
some of them, aforesaid; and, unless you so find as 
to a particular defendant, your verdict as to such de¬ 
fendant should be not guilty” (R., 39). 


Thus, it is made dear to the jury by the court that the 
intent of the defendants to convert to their own use, with¬ 
out giving anything of value therefor, the moneys paid by 
those applying for guaranties, was an essential ingredient 

of the crime, and necessary to be proven beyond a reasonable 
doubt. 

The prayer refused is further defective in improperly 
stating the gravamen of the charge laid in the indictment, 
which is correctly stated to the jury iu the first prayer 
granted. The indictment charged the defendants with con- 
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spiring to devise an alleged scheme to defraud and using th^ 
mails in the execution thereof. The essential element is 
the fraudulent use of the mails, and this is nowhere referred 
to in the instruction which was refused. 

There was no error, therefore, in refusing to grant this 

prayer. 

IV and V. 

There Was No Error in Granting the Government’s 

First and Third Prayers. 

By the fourth and fifth assignments of error the appellant 
complains that the court erred in granting the Govern¬ 
ment’s first and third prayers, the contention of the appel¬ 
lant being, first, that there was nothing under the indict¬ 
ment proper to be submitted to the jury. 

In regard to this contention, we submit that there is 
nothing in this record to show that the appellant excepted 
to the submission of the case to the jury, and if the indict¬ 
ment is sufficient, as the court below held, and as we be¬ 
lieve we have shown, then such contention of the appellant 
is without avail. 

The remaining grounds of error claimed by the appel¬ 
lant against the granting of these two prayers are met by the 
fact that the law as expressed by them has been repeatedly 
announced by the Federal courts, and is so well settled 
that it would require a new statute to alter it. 

The first instruction is identical in every word with one 
of the Government’s prayers granted in the case of Craw¬ 
ford vs. United States, found in 30 D. C. App., 1. 

It is likewise in almost the identical words of an instruc¬ 
tion granted in the cases of 

United States vs. Babcock, 3 Dillon, 581. 

United States vs. Breese, 173 Fed., 402 (C. C. A.). 
United States vs. Cassidy, 67 Fed., 698. 




62 


in'!h d "' e i , p,ln>0rt 0f this ins,n,c t'°n is similarly expressed 
in almost the same language in the eases of ‘ ‘ P 

Marmd, vs. United States, 168 Fed., 229 
J lie Mussel Slough Ca«c, 5 Fed., 680. 

United States vs. Barrett, 65 Fed., 62. 

Suiitli vs. I nited States, 157 Fed., 721 
Keilly vs. United States, 106 Fed 806 
Thomas vs. United States, 156 Fed., 897. 

I lie expression complained of in this prayer “in further 

h - £5 

United States vs. Ilowell, 56 Fed 21 
Liner r*. State, 12 Ala., 1. 

Dealy vs. United States, <152 U. S., 539. 

am) other eases wherein it is held to be a sufficient alletra 
lion ami ,s not, therefore, ambiguous os claimed. * 

The Supreme Court in the Dealy case, mpra, in uphold 
mg an indictment for conspiracy, said ^ P d ' 

th«t I, .^ alS0 ?" 1 t,mt " ,e indictment does not chanre 

P^wssittsti^ 

a refinement of eonst^ctiom”' 18 18 ‘°° grea ‘ 

So, m like manner the third instruction of the Govern 
ment ,s in the identical words with the Governu ent’s th l' 
prayer granted in the Crawford ease, supro S the ex 
ception that the words on the eitrhth lL’ < , CV 

wards” . pp .. r „ * 
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The law as expressed by this instruction is laid down in 
the court’s instructions in the following cases: 

Chadwick vs. United States, 141 U. S., 225, 241. 
Reilly vs. United States, 106 Fed., 896 (C. C. A.). 
Smith vs. United States, 157 Fed., 721. 

United States vs. Lancaster, 44 Fed., 896, 902. 
United States vs. Breese, 173 Fed., 402. 

The law is even more strongly expressed against the de¬ 
fendant in the ca^e of United States vs. Breese, 173 Fed., 402 
(C. C. A.), where it is said: 

“It is not necessary that all the conspirators should 
actually assist in doing all acts necessary to carry out 
the conspiracy, but one of the conspirators may do 
one act and others other acts, if the tendency and 
intent and purpose of all the acts is in pursuance of 
the unlawful agreement, and to carry out and ef¬ 
fectuate the same, and to accomplish the common 
and unlawful result.” 

We respectfully submit that the authorities fully sup¬ 
port the Government’s first and third instructions, and there 
was no error made by the trial court in granting them. 

VI. 

The Court Below Did Not Err in Granting the Gov¬ 
ernment’s Fourth Instruction. 

Bv the appellant’s sixth assignment of error he claims 
that the court erred in granting the Government’s fourth 
instruction. This instruction aptly expresses the law in 
that the gist of the offense is conspiracy; it is, in this case, 
the agreeing together to use the mails in an attempt to de¬ 
fraud, and the actual using of the mails in pursuance thereto. 
The defendant need not have derived any profit therefrom. 
United States vs. Newton, 52 Fed., 276. 
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grouped into two classes, Lewis and Iluston in one and 
Dufour in the other. 

As alleged in the indictment and as was abundantly 
established by the proof, Dufour’s part in the scheme or 
artifice to defraud was to hold himself out as a stock broker 
who could and would sell guaranteed securities. The evi¬ 
dence connecting him with Lewis consisted in many hun¬ 
dreds of letters offered in evidence, written by Dufour to 
persons all over the country, who had made application 
to him to sell stocks and bonds of companies in which the 
applicants were interested. These letters were written in 
response to advertisements inserted by Dufour in newspapers 
to the effect that he could and would sell guaranteed securi¬ 
ties. As established by a book kept by I^ewis in the office 
of the National Trust Company (R., 24-25) Dufour, upon 
receipt of these letters, took them to Lewis, who immediately 
sent out to the writers of the letters the circulars of the 
National Trust Company, stating that the National lrust 
Company, or one of the other companies organized by 
Lewis, could and would guarantee securities for a commis¬ 
sion of one per cent. At the same time Dufour, returning 
to the office of the Mutual Securities Company, would write 
to the applicants stating that he would sell the securities if 
they were guaranteed, and mentioning the National Trust 
Company, among other companies, that were in the busi¬ 
ness of guaranteeing securities. In the course of the cor¬ 
respondence, objections would be found to other companies 
mentioned by Dufour, and by various artifices he would in¬ 
duce the victim to have his stocks or bonds guaranteed by 
the National Trust Company. The victim would then pay 
to it the one per cent commission which thereafter Dufour 
and Lewis would appropriate to their own use. 

The part that Huston played in the conspiracy was very 
different. While the evidence discloses that on one or two 
occasions he endeavored directly to procure victims (R., 
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a person of reasonable prudence to investigate, the 
law charges him with constructive knowledge of what 
he would have found out if he had investigated. 

“The detail which 1 wished to impress more 
earnestly upon the jury than I perhaps did, was to 
find whether Huston had any actual knowledge of 
the making of the false representations, in fact, by 
Lewis, or whether Huston did, in fact, agree to the 
false representations that, in fact, were made by 
Lewis. So that while there may have been in the 
case ample evidence to justify a jury, in a civil case, 
in placing Iluston under the responsibility that con¬ 
structive knowledge would place him under, it is not 
enough, under the statute, to render him criminally 
responsible, for, under the statutes, there must be 
actual knowledge of the fact or the agreement in 
fact, as I have already pointed out. 

“It is well enough, easy enough, perhaps, to throw 
the responsibility upon juries, but in the case at bar, 
my mind finds itself unable to give judicial sanction 
to the verdict of the jury in finding Huston guilty; 
and, therefore, there is only one course which the 
court can take, and that is to set aside the verdict as 
to Huston, which will be done. 

“With respect to the defendants Dufour and Lewis 
it is proper that the verdict be sustained. There are 
established facts which could not have had existence 
upon the theory of the innocence of either one of 
them. It would be turning away from the ordinary 
processes of human understanding to say that, in view 
of the evidence the jury heard, there is the slightest 
doubt of the guilt of either Lewis or Dufour.” 

Inasmuch as it was admittedly open to the jury to find 
any one of the defendants not guilty of the crime of con¬ 
spiracy, and inasmuch as the conviction of each depended 
upon some evidence which did not apply to the others, 
which evidence might or might not have been believed by i 
the jury, it is difficult to see any reason in the rule which | 
prohibits the granting of a new trial as to one of several 
defendants, without sustaining a conviction, and refusing 
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the text books, and as found in the other American cases 
cited in the brief for appellant. 

Why the court “could not” in the Goinpertz case sep¬ 
arate the defendants does not oppeur. Certainly in the 
present case this appellant made even- effort in the court 
below to separate himself from his codefendants; and Lewis 
so far separated himself from his codefendant Dufour as to 
refuse to prosecute his appeal to this court, and is now 
serving the term of imprisonment to which he was sen¬ 
tenced. If this court should hold that not being able to 
separate the defendants the court below erred in refusing 

to grant a new trial as to all, is the defendant Lewis also to 
be held entitled to a new trial? 

Hut tins unreasonable rule, now relied on by counsel for 

appellant, has been distinctly repudiated by the Federal 
courts of this country. 

In United States a*. Cohn, 128 Fed., 615, the indictment 
charged a conspiracy against Cohn, Browne, and others to 
he grand jurors unknown. After a conviction of Cohn and 
rou ne each defendant moved for a new trial, and the court 
after reviewing the testimony, concluded that a new trial’ 
should be granted to Cohn and denied to Browne. After 
concluding that there was not sufficient evidence to support 
the verdict as to Cohn, the court, in repudiating the doctrine 
of Regina vs. Goinpertz, said (p. 626): 

p a 7r T t $?7 a p h ° rity ° f F? gina Gompertz, 6 
la. Law J 3/7 ; Commonwealth vs. McGowan, 2 Pars. 

1» N W 3 lVo an . d Dutche r State, 16 Neb., 30; 

,, , ' W > «t is urged by counsel for Browne 
that a new trial for Cohn must result in a neu/trial 
for Browne. These cases do not seem in point.^Uohn 
>* granted a new trial because no cau.se of action was 
proved against him, and the indictment should have 
been (lismissed as to him by the court. Had such 
dismissal been ordered, nevertheless Browne’s case 
could have been submitted to the jury ."Jjjt 
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It is therefore, respectfully submitted that no error is 

belmvlrL 1 tffirm? ^ ° f the 
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